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Commonwealth  of  Massachusetts. 


Norfolk,  ss. 

Nos.  5545  and  5546 


In  the  Superior  Court. 
Criminal  Session 


Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


CORBECTION  OF  ORIGINAL  BILL  OF  EXCEPTIONS. 

It  is  hereby  agreed  that  the  original  bill  of  exceptions  in  this  case 
may  be  amended  by  adding  the  following  after  the  concluding  paragraph 
thereof  on  p.  1206  of  the  printed  record,  reading, 

“Wherefore  the  defendants  individually  and  each  for  himself, 
being  aggrieved  by  the  rulings  of  the  Court  and  the  refusals  of  the 
Court  to  rule,  all  as  is  hereinbefore  set  forth,  and  being  aggrieved 
by  other  matters  as  herein  appears,  files  this  his  bill  of  exceptions 
in  each  of  the  two  consolidated  cases  Nos.  5545  and  5546,  and  prays 
that  said  exceptions  may  be  allowed’’, 
to  wit,  “The  foregoing  bill  of  exceptions  contains  all  the  evidence,  pro¬ 
ceedings,  and  other  matters  material  to  the  exceptions  therein  set 


forth. 


Nicola  Sacco  and 
Bartolomeo  Vanzetti, 


By  their  Attorney, 

Wm.  G-.  Thompson. 


Commonwealth  of  Massachusetts, 


By  Dudley  P.  Ranney, 


Assistant  District  Attorney. 


The  foregoing  amendment  is  hereby  allotved. 


WEBSTER  THAYER, 


J.  S.  C. 


Received  and  Filed  Novem.ber  10,  1925. 


A  true  Copy,  Attest: 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  In  the  Superior  Court. 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Baetolomeo  Vanzetti 


CORRECTION  OF  ORIGINAL  BILL  OF  EXCEPTIONS. 

It  is  hereby  agreed  that  the  original  bill  of  exceptions  in  this  case 
may  be  amended  by  adding  the  following  after  the  concluding  paragraph 
thereof  on  p.  1206  of  the  printed  record,  reading, 

“Wherefore  the  defendants  individually  and  each  for  himself, 
being  aggrieved  by  the  rulings  of  the  Court  and  the  refusals  of  the 
Court  to  rule,  all  as  is  hereinbefore  set  forth,  and  being  aggrieved 
by  other  matters  as  herein  appears,  files  this  his  bill  of  exceptions 
in  each  of  the  two  consolidated  cases  Nos.  5545  and  5546,  and  prays 
that  said  exceptions  may  be  allowed’’, 
to  wit,  “The  foregoing  bill  of  exceptions  contains  all  the  evidence,  pro¬ 
ceedings,  and  other  matters  material  to  the  exceptions  therein  set 
forth.” 

Nicola  Sacco  and 

Baetolomeo  Vanzetti, 

By  their  Attorney, 

Wm.  G-.  Thompson. 

Commonwealth  of  Massachusetts, 

By  Dudley  P.  Eanney, 

Assistant  District  Attorney. 


The  foregoing  amendment  is  herehy  allowed. 

WEBSTER  THAYER, 

J.  S.  C. 

Received  and  Filed  November  10,  1925. 


A  true  Copy,  Attest: 


Clerk. 
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SUPREME  JUDICIAL  COURT 

FOR  THE  COMMONWEALTH 

Norfolk  County  No.  5119 


COMMONWEALTH 

vs 

NICOLA  SACCO  AND  BARTOLOMEO  VANZETTI 


BRIEF  FOR  THE  COMMONWEALTH 
Preliminary  Statement. 

These  two  cases  come  before  this  court  by  three  bills  of  exceptions ; 
the  first,  the  bill  of  exceptions  taken  at  the  trial  of  these  cases  accom¬ 
panied  by  a  paper  entitled  “Correction  of  Errors  and  Omissions”,  etc.; 
the  second,  the  bill  of  exceptions  to  the  decision  on  the  Second  Supplemen¬ 
tary  Motion  for  a  New  Trial ;  the  third,  the  Supplementary  Bill  of  Excep¬ 
tions  taken  to  the  decision  and  to  other  matters  of  the  First  and  Fifth 
Supplementary  Motions  for  New  Trial,  together  with  a  substituted  bill  of 
exceptions  of  defendant  Vanzetti  in  re  the  hearing  on  the  First  Supple¬ 
mentary  Motion  for  New  Trial. 

These  cases  were  indictments  against  these  defendants  returned  into 
the  Superior  Court  for  Norfolk  County  on  September  14,  1920;  the  first 
for  the  murder  of  one  Alessandro  Berardelli  on  April  15,  1920,  at  South 
Braintree,  Massachusetts ;  the  second  for  the  murder  of  one  Frederick  A. 
Parmenter  on  the  same  date  and  at  the  same  place.  On  September  28, 
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1920,  both  defendants  were  arraigned  and  pleaded  not  guilty.  They  were 
placed  on  trial  May  31,  1921,  and  on  July  14,  1921,  the  jury  found  both  of 
them  guilty  of  the  crimes  with  which  they  were  charged.  Thereafter  six 
motions  for  new  trial  were  filed,  a  general  motion  and  five  supplementary 
motions,  three  of  which  are  now  before  this  Court,  as  already  set  forth. 

Frederick  A.  Parmenter  was  the  pay-m!aster  of  Slater  &  Morrill,  Inc., 
shoe  manufacturers,  and  Alessandro  Berardelli  was  his  guard.  On  April 
15,  1920,  close  to  three  o’clock  p.  m.  these  two  men  left  the  upper  factory 
of  this  company,  the  so-called  Hampton  House,  located  northwesterly  of 
the  railway  crossing,  to  go  to  the  lower  factory  of  the  same  company 
located  on  the  southerly  side  of  Pearl  Street,  east  of  the  railway  crossing, 
carrying  with  them  the  weekly  payroll  of  the  company  amounting  to 
$15,776.51  in  cash.  They  crossed  the  railway  tracks  of  the  New  York, 
New  Haven  &  Hartford  R.  R.  and  went  easterly  along  Pearl  Street,  and 
while  about  opposite  the  Rice  &  Hutchins  Co.  factory,  the  front  of  which  is 
on  the  southerly  side  of  Pearl  Street  about  two  hundred  and  fifty  feet  from 
the  lower  factory  to  which  they  were  going,  they  were  attacked  by  two 
or  more  armed  men  and  were  shot  and  mortally  wounded  by  one  or  more 
of  them.  Mr.  Berardelli  died  shortly  afterwards.  Mr.  Parmenter  died 
the  next  day.  The  bandits  seized  the  box  containing  the  money  and  made 
their  escape  in  an  automobile  which  came  westerly  up  Pearl  Street  simul¬ 
taneously  with  the  shooting. 

As  to  Sacco : 

The  Commonwealth  offered  evidence  which  if  believed  would  have 
tended  to  prove  that  he  was  in  South  Braintree  on  the  morning  of  April 
15, 1920,  with  Vanzetti  part  of  the  time,  and  at  one  time  near  the  entrance 
to  the  Hampton  House;  that  he  was  the  man  who  shot  Berardelli.  That 
he  was  in  the  bandit  automobile  as  it  moved  northerly  across  the  railway 
tracks  and  away  up  Pearl  Street ;  that  this  automobile  was  later  found  in 
the  so-called  Manley  Woods,  in  West  Bridgewater;  that  it  was  in  South 
Braintree  that  morning,  part  of  the  time  in  front  of  the  Slater  &  Morrill 
entrance  in  Hampton  House;  that  while  it  moved  up  Pearl  Street,  the 
back  window  was  broken  and  a  long  barrelled  gun  protruded  out  of  it; 
that  he  was  seen  in  this  automobile  on  Pearl  Street,  Brockton,  at  about 
3.50  p.  m. ;  that  this  was  the  automobile  in  which  the  bandits  made  their 
escape,  that  he  was  absent  from  his  place  of  employment  on  this  day.  On 
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May  5, 1920,  he  was  seen  in  company  with  Vanzetti  and  two  others,  named 
Orciani  and  Boda,  at  the  house  of  Simon  E.  Johnson,  on  North  Elm 
Street,  West  Bridgewater,  where  he  acted  in  such  manner  that  Mrs.  John¬ 
son,  the  wife  of  the  owner  of  the  house,  called  the  police,  that  on  the  same 
evening  he,  in  company  with  Vanzetti,  got  on  an  electric  car  to  go  to 
Brockton  near  this  house  and  that  he  was  recognized  by  the  conductor  as 
one  of  the  two  men  who  got  on  his  car  at  about  the  same  point  in  the  eve¬ 
ning  of  a  day  near  that  of  the  crime,  that  he  was  arrested  by  police  officers 
in  Brockton  at  the  end  of  this  trip,  that  he  reached  under  his  coat  in  the 
police  automobile  on  the  way  to  headquarters  in  Brockton  and  was  stopped 
by  an  officer,  and  then  denied  that  he  was  armed,  that  at  the  police  station 
he  was  found  to  have  on  his  person  a  32-calibre  automatic  pistol  with  a 
loaded  clip  of  eight  cartridges,  and  one  cartridge  in  the  barrel,  and  in  his 
right  hip  pocket  twenty-three  cartridges  of  32-calibre  and  of  various 
makes,  that  Vanzetti,  who  was  arrested  with  him,  had  on  his  person  two 
twelve-gauge  shot  gun  shells  loaded  with  buckshot,  that  when  asked 
questions  after  his  arrest  by  the  Chief  of  Police  of  Bridgewater  and  by 
the  District  Attorney,  he  told  falsehoods  as  to  his  whereabouts  that  even¬ 
ing  and  on  other  subjects,  that  the  cap  found  near  the  body  of  Berardelli 
belonged  to  Sacco,  that  near  the  body  of  Berardelli  were  found  four  shells, 
each  of  32-calibre,  and  of  various  makes,  corresponding  to  those  found  in 
Sacco’s  pockets  when  he  was  arrested,  one  of  Which  had  been  ejected  from 
his  automatic  pistol ;  and  that  a  bullet  removed  from  the  body  of  Berar¬ 
delli,  and  which  had  caused  his  death,  had  been  fired  from  the  pistol  found 
on  Sacco  at  the  time  of  his  arrest. 

The  defendant  Sacco  offered  evidence  which,  if  believed  would  have 
tended  to  show  that  he  was  in  Boston  the  day  of  the  shooting,  and  not  at 
South  Braintree,  that  he  was  not  one  of  the  men  at  the  shooting,  nor  had 
he  shot  either  of  the  deceased.  And  he  offered  much  evidence  for  his  rea¬ 
sons  for  telling  falsehoods  after  his  arrest,  enumerated  hereafter,  for  his 
reasons  for  being  at  the  Johnson  house  on  the  evening  of  May  5,  1920; 
for  his  reasons  for  being  armed  and  for  owning  a  revolver.  He  offered 
evidence  which  if  believed  would  have  tended  to  prove  that  the  cap  above 
mentioned  was  not  his,  that  the  so-called  mortal  bullet  taken  from  the 
body  of  Berardelli  was  not  fired  from  his  pistol;  nor  were  any  of  the 
shells  found  near  the  body  of  Berardelli  ejected  from  his  pistol.  He  of¬ 
fered  much  evidence  which  if  believed  would  have  tended  to  destroy  the 
trustworthiness  of  the  witnesses  for  the  Commonwealth;  and,  in  general, 
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offered  much  evidence  to  support  his  denial  of  his  alleged  participation  in 
the  crime. 

As  to  Vanzetti : 

The  Commonwealth  offered  evidence  which  if  believed  would  have 
tended  to  show  that  he  was  near  and  in  South  Braintree  the  morning  of 
April  15,  1920,  that  he  was  in  the  bandit  automobile  as  it  crossed  the  rail¬ 
way  tracks,  although  the  District  Attorney  in  argument  admitted  he  was 
not  driving  it,  that  he  was  in  the  same  automobile  on  Pearl  Street,  Brock¬ 
ton,  that  he  was  in  the  automobile  as  it  passed  over  the  railway  crossing 
at  Matfield,  near  West  Bridgewater,  that  the  bandit  automobile  was  the 
same  as  that  found  in  the  Manley  Woods,  West  Bridgewater,  and  was  the 
automobile  in  which  the  bandits  made  their  escape,  that  on  May  5,  1920, 
he,  in  company  with  Sacco  and  two  others  above  referred  to,  went  to  West 
Bridgewater  to  the  home  of  a  Mr.  Johnson,  and  acted  in  such  a  way  that 
Mrs.  Johnson,  the  wife  of  the  owner  of  the  house,  telephoned  the  police, 
that  he  and  Sacco  then  took  an  electric  car  to  Brockton  and  he  was  rec¬ 
ognized  by  the  conductor  as  one  of  two  men  who  got  on  his  car  at  about 
the  same  place  in  the  evening  of  about  the  same  day  as  the  murder,  that 
when  arrested  in  Brockton  later  in  the  evening  of  May  5,  1920,  he  had  on 
his  person  two  twelve-gauge  shotgun  shells  loaded  with  buckshot,  a  Har¬ 
rington  &  Richardson  38-calibre  revolver  with  five  cartridges  therein ;  and 
that  this  revolver  had  been  the  property  of  Berardelli  and  had  been  seen 
on  his  person  a  few  days  before  the  shooting ;  and  that  it  had  a  new  ham¬ 
mer;  and  that  Berardelli  had  taken  this  revolver  to  Iver  Johnson  Co.  for 
repairs,  and  that  a  new  hammer  had  been  put  in  in  March,  1920,  that  as 
the  automobile  moved  up  Pearl  Street,  the  back  window  was  broken  and 
a  long  barrelled  gun  came  protruded  from  it,  that  after  his  arrest  he  told 
many  falsehoods  when  questioned  by  the  Chief  of  Police  of  Bridgewater 
and  by  the  District  Attorney  about  his  whereabouts  on  the  night  of  May  5, 
1920,  and  about  various  other  matters. 

The  defendant  Vanzetti  offered  evidence  which  if  believed  would  have 
tended  to  prove  that  he  did  not  have  any  part  in  this  shooting,  that  he  was 
in  Plymouth  that  day,  that  some  of  the  witnesses  for  the  Commonwealth 
were  untruthful  in  certain  respects.  And  he  offered  evidence  to  explain 
his  presence  in  the  Johnson  house  on  May  5,  1920,  and  to  explain  the  many 
falsehoods  which  he  had  told  when  questioned,  as  above  stated.  His  re- 
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volver  had  not  been  Berardelli’s ;  and,  in  general,  he  denied  the  accusa¬ 
tions  of  the  Commonwealth. 

Some  fifty-nine  witnesses  testified  for  the  Commonwealth,  and  some 
ninety-nine  for  the  defendants. 

A  great  many  exceptions  were  taken  by  the  defendants  at  the  trial, 
and  exceptions  were  taken  concerning  many  matters  at  the  motions  for 
new  trial  now  before  this  Court.  All  of  these  exceptions  are  now  to  be 
considered  in  three  separate  headings — the  first :  Those  taken  at  the  trial 
of  these  cases.  The  second :  Those  taken  concerning  the  Second  Supple¬ 
mentary  Motion  for  New  Trial.  The  third :  Those  taken  concerning  the 
First  and  Fifth  Supplementary  Motions  for  New  Trial. 

The  matter  of  Vanzetti’s  mental  condition  should  be  considered,  how¬ 
ever,  as  preliminary  to  the  consideration  of  any  exceptions  taken  by  him. 

1.  The  Matter  of  Vanzetti’s  Mental  Condition. 

Vanzetti  is  not  insane.  The  exceptions  saved  by  him  can  be  heard 
and  determined  by  this  Court.  (Paper  entitled  “Correction  of  Errors" 
etc.  Point  5,  Pages  3  through  9.) 

1.  This  question  should  be  heard  and  determined  by  this  Court  be¬ 
fore  passing  upon  the  merits  of  the  exceptions  taken  by  this  defendant. 
The  exceptions  taken  by  Sacco  should  be  considered  regardless  of  Vanzet¬ 
ti’s  mental  condition. 

Commonwealth  vs  Bakeman,  131  Mass.  577 
Commonwealth  vs  Jenks,  138  Mass.  484 
Commonwealth  vs  Griffin,  3  Cushing,  523 
Commonwealth  vs  Braley,  1  Mass.  102 
Commonwealth  vs  Hathaway,  13  Mass.  298 
Commonwealth  vs  Spencer,  212  Mass.  438 

(This  case  has  some  bearing  on  the  question.) 

2.  The  commitment  of  this  defendant  to  Bridgewater  State  Hos¬ 
pital,  and  his  return  tp  State  Prison  were  in  conformity  with  the  provis¬ 
ions  of  General  Laws,  Chap.  123,  Sections  102  and  103,  the  material  por¬ 
tions  of  which  are  as  follows : 

“Section  102.  The  department  shall  designate  two  persons,  ex¬ 
pert  in  insanity,  to  examine  prisoners  in  the  state  prison,  the  Massa- 
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chusetts  reformatory,  the  prison  camp  and  hospital  or  the  reforma¬ 
tory  for  women,  alleged  to  be  insane.  If  any  such  prisoner  appears 
to  be  insane,  the  warden  or  superintendent  shall  notify  one  or  both 
of  said  experts,  who  shall,  with  the  physician  of  such  penal  institution, 
examine  the  prisoner  and  report  the  result  of  their  investigation  to 
the  superior  court  of  the  county  where  such  penal  institution  is  sit¬ 
uated  or  to  the  appropriate  district  court  mentioned  in  the  following 
section. 

Section  103.  The  superior  court  upon  a  report  under  the  pre¬ 
ceding  section,  if  it  considers  the  prisoner  to  be  insane  and  his  re¬ 
moval  expedient,  shall  issue  a  warrant,  directed  to  the  warden  or 
superintendent,  authorizing  him  to  cause  the  prisoner,  if  a  male,  to  be 
removed  to  the  Bridgewater  state  hospital,  and,  if  a  female,  to  be 
removed  to  one  of  the  state  hospitals  for  the  insane,  there  to  be  kept 
until,  in  the  judgment  of  the  superintendent  and  the  trustees  of  the 
institution  to  which  the  prisoner  has  been  committed,  he  should  be 
returned  to  prison.” 

“When  the  superintendent  and  trustees  determine  that  the  pris¬ 
oner  should  be  so  returned,  they  shall  so  certify  upon  the  said  war¬ 
rant,  and  notice,  accompanied  by  a  written  statement  regarding  the 
mental  condition  of  the  prisoner,  shall  be  given  to  the  warden  or  super¬ 
intendent  of  such  penal  institution,  who  shall  thereupon  cause  the 
prisoner  to  be  reconveyed  thereto,  there  to  remain  pursuant  to  the 
original  sentence,  computing  the  time  of  his  detention  or  confinement 
in  the  said  hospital  as  part  of  the  term  of  his  imprisonment.” 

The  warden  notified  one  of  the  experts  designated  by  this  Common¬ 
wealth  to  examine  prisoners  in  State  Prison  that  in  his  opinion  this  de¬ 
fendant  was  insane.  He  was  then  examined  by  this  physician  and  the 
prison  physician,  and  they  submitted  their  report  to  the  Superior  Court 
sitting  within  Suffolk  County,  the  location  of  the  prison  in  which  he  was 
serving  this  sentence.  After  a  hearing,  the  court  found  that  he  considered 
Vanzetti  insane  and  directed  the  issuing  of  a  warrant  to  the  warden  of 
State  Prison,  authorizing  the  removal  of  this  prisoner  to  Bridgewater 
State  Hospital  under  conditions  set  forth  at  the  end  of  this  order  (P.  6 
“Corrections”).  The  warrant  was  issued  and  this  authorization  was  ex¬ 
ecuted  to  the  warden,  and  Vanzetti  was  removed  to  Bridgewater  (P.  7). 
His  return  was  brought  about  because  of  the  judgment  of  the  Commis¬ 
sioner  of  Correction  and  of  the  superintendent  of  the  hospital.  The  prop- 
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er  written  statement  concerning  his  mental  condition  was  furnished  to 
the  warden. 

The  rights  and  duties  of  the  Trustees  of  this  hospital  were  transferred 
by  Acts  of  1919,  Chap.  199,  Section  1  to  the  Director  of  Massachusetts 
Bureau  of  Prisons,  and  his  rights  and  duties  were  subsequently  trans¬ 
ferred  to  the  newly  established  Department  of  Correction,  the  head  of 
which  was  to  be  called  the  Commissioner  of  Correction  by  Acts  of  1919, 
Chap.  350,  Part  3,  Sections  82,  83  and  specifically  86. 

3.  The  doubts  which  arose  in  the  minds  of  the  court  and  of  counsel 
(P.  9  “Corrections”)  were  as  to  whether  Vanzetti  was  not  still  insane, 
there  having  been  an  adjudication  to  this  effect  from  the  Superior  Court 
with  no  later  modification  or  avoidance  thereof  by  that  Court.  It  is  sub¬ 
mitted  that  Vanzetti  is  now  sane.  These  proceedings  were  entirely  statu¬ 
tory.  The  statute  was  complied  with.  There  was  an  adjudication  of  in¬ 
sanity  by  the  Superior  Court  with  an  order  of  commitment  conditional  up¬ 
on  the  judgment  of  the  executive  body  of  the  hospital.  If  in  their  judg¬ 
ment  any  inmate  should  be  returned  to  prison,  they  could  order  such  re¬ 
turn,  but  not  without  a  written  statement  to  the  warden  concerning  his 
mental  condition.  Conceivably  they  might  return  a  person  hopelessly  and 
permanently  insane  to  State  Prison,  but  in  such  instance  appropriate 
*  remedies  could  be  taken  to  cure  such  an  unbridled  misuse  of  authority. 
Practically  an  inmate  would  be  returned  only  when  it  was  their  opinion 
that  the  prisoner  was  no  longer  insane.  This  was  done  in  this  case.  “I 
believe  him  to  be  normal  mentally”  (P.  8)  is  an  expression  which  means 
only  that  Vanzetti  had  been  restored  to  sanity.  If  a  person,  not  a  crim¬ 
inal,  is  adjudged  insane  and  committed  to  an  institution,  he  may  be  dis¬ 
charged  cured  by  certain  officials  of  that  institution.  He  is  then  in  fact 
sane,  regardless  of  the  existing  court  order  upon  which  he  was  committed. 
Insanity  is  a  disease.  It  may  be  cured.  It  is  an  unwritten  but  necessary 
conclusion  from  the  provisions  of  Section  103  that  insane  prisoners  may 
be  cured  and  become  sane,  and  it  is  a  provision  of  that  statute  that  when 
such  a  condition  occurs,  the  inmate  may  be  returned  to  prison.  Such 
authority  is  statutory  and  the  exercise  thereof  is  not  unconstitutional 
(L.  Donne,  Petitioner,  173  Mass.  550,  at  552).  There  is  still,  it  is  true,  a 
court  record  of  this  defendant’s  insanity,  but  the  force  and  effect  of  such 
record  has  been  destroyed  and  made  negative  by  the  actual  proven  fact  of 
the  prisoner’s  return  to  normal  mental  condition.  Vanzetti  is  sane  and 
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this  Court  should  pass  upon  the  merits  of  the  exceptions  which  he  has 
taken. 


L 

BILL  OF  EXCEPTIONS  TAKEN  BY  EITHER  DEFENDANT,  OR 
BY  BOTH  DEFENDANTS  (AS  HEREINAFTER  SPECIFICALLY  SET 
FORTH)  AT  THE  TRIAL  OF  THESE  CASES. 

Where  specific  pages  are  referred  to  in  this  sub-heading  such  pages 
are  in  the  Bill  of  Exceptions  taken  at  the  trial. 

All  exceptions  taken  by  both  defendants  to  the  summoning  of  extra 
jurors  and  to  all  other  matters  pertaining  to  the  same  (as  specifically  re¬ 
ferred  to  infra)  should  be  overruled. 


A. 

To  the  refusal  of  the  Court  to  rule  that  the  five  jurors  selected  fron\ 
the  extra  jurors  summoned  were  illegally  and  , unlawfully  summoned 
(P.  50  main  bill) . 


STATEMENT  OF  FACTS 

The  venire  of  five  hundred  jurors  summoned  for  this  trial  w^as  soon 
exhausted.  The  Court  then  requested  the  sheriff  to  summon  two  hundred 
more  jurors  for  the  next  morning  at  ten  o’clock.  This  was  done  by  the 
sheriff  in  the  following  manner,  all  of  which  was  proved  by  a  hearing  of 
the  facts  at  which  the  sheriff  and  his  deputies  testified. 

Sheriff  Samuel  H.  Capen  (P.  43,  48)  ordered  those  deputies  who 
wTre  available,  not  on  duty  with  the  jurors  already  selected,  each  to  sum¬ 
mon  in  a  manner  within  his  discretion,  a  certain  number  of  jurors  from 
the  towns  and  cities  of  Norwood,  Dedham,  Millis,  Brookline,  Quincy, 
Stoughton  and  Medway.  He  gave  orders  (P.  49)  to  get  forty  men  from 
Quincy;  thirty  from  Brookline;  twenty  each  from  Braintree,  Norwood 
and  Dedham ;  fifteen  from  Stoughton ;  eight  from  Medway  and  seven  from 
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Minis,  basing  the  numbers  allotted  on  the  population  of  the  various  places. 
In  the  method  which  he  adopted,  he  favored  neither  the  Commonwealth 
nor  the  defendants. 

Deputy  Sheriff  Studley  (P.  44)  summoned  jurors  from  Quincy.  He 
picked  his  names  from  a  list  the  Board  of  Registrars  had  chosen  as  rep¬ 
resentative  men  fit  for  jury  duty.  He  did  not  know  whether  or  not  this 
was  a  jury  list.  He  picked  out  the  names  of  men  which  could  be  easily 
summoned  collectively  from  different  parts  of  the  city.  He  was  assisted 
by  a  gentleman  appointed  by  the  Court. 

Deputy  Sheriff  Wragg  (P.  46)  worked  in  Needham  with  orders  to  get 
fifteen  men.  He  had  a  jury  list.  Some  of  the  men  he  summoned  were  on 
this  list.  Some  were  not.  He  was  assisted  by  a  friend  who  went  with  him 
from  house  to  house  where  he  served  the  summonses.  Nine  men  he  ob¬ 
tained  from  a  public  meeting  of  the  Masonic  Lodge. 

Deputy  Sheriff  Murray  (P.  47)  was  ordered  to  get  twenty  men  from 
Dedham.  He  used  a  voting  list,  and  had  a  copy  of  a  jury  list  which  had 
been  prepared  by  the  Selectmen.  He  used  his  own  judgment  and  went 
to  get  substantial  and  intelligent  men. 

Deputy  Sheriff  Fales  (P.  48)  received  orders  to  get  twenty  citizens. 
He  picked  out  twenty-two  men  whom  he  knew,  and  sav/  some  of  them  at 
their  home  and  some  of  them  on  the  street. 

Deputy  Sheriff  Coldwell  (P.  49)  received  instructions  to  bring  in  fif¬ 
teen  jurors  from  Millis  and  Medway.  He  made  up  his  own  list  for  Millis 
from  the  Assessor’s  Book;  and  got  a  list  from  the  constable  in  Medway. 
He  and  this  constable  took  the  names  from  the  Assessor’s  Book.  He  picked 
out  the  names  of  men  whom  he  recognized  or  knew. 


ARGUMENT 

1.  This  matter  is  governed  by  General  Laws,  Chapter  234,  Section 
27,  which  is  as  follows : 

“Section  27.  If,  by  Challenge  or  otherwise,  a  sufficient  number 
of  jurors  duly  drawn  and  summoned  cannot  be  obtained  for  the 
trial  of  a  case,  the  court  shall  cause  jurors  to  be  returned  from 
the  bystanders  or  from  the  county  at  large,  to  complete  the  panel, 
if  there  are  on  the  jury  not  less  than  seven  of  the  jurors  who  were 
originally  drawn  and  summoned  as  before  provided.  The  jurors 
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from  the  bystanders  shall  be  returned  by  the  sheriff  or  his  deputy 
or  by  a  disinterested  person  appointed  therefor  by  the  court, 
and  shall  be  such  as  are  qualified  and  liable  to  be  drawn  as 
jurors.” 

If  the  meaning  of  the  word  “by-standers”  is  in  law  as  defined  in  the 
Century  Dictionary,  then  the  men  who  were  summoned  as  extra  jurors 
were  probably  not  by-standers.  If,  however,  the  meaning  of  the  word  is 
as  defined  in  an  Arkansas  case  (Pate  vs  State — see  “Law”  infra),  they 
were  by-standers  regardless  of  the  statement  of  Mr.  Moore  (bottom  P.  40) . 
If  they  were  bystanders,  it  is  submitted  that  none  of  the  provisions  of  the 
statute  were  violated  because  the  matter  was  left  to  the  sheriff  who  called 
upon  his  deputies,  who  in  turn  in  some  instances  called  upon  disinterested 
persons  to  help  them.  There  is  no  evidence  that  any  of  the  jurors  were  not 
“such  as  were  qualified  and  liable  to  be  drawn  as  jurors”.  And  the  de¬ 
fendants,  as  shown  by  the  remarks  of  their  counsel  (P.  40,  41),  would  not 
have  been  aggrieved  if  the  extra  jurors  had  been  summoned  from  the  by¬ 
standers. 

2.  The  defendants,  however,  insisted  that  these  jurors  were  drawn 
from  the  body  of  the  County,  and  that  there  was  error  in  the  method 
adopted  to  summon  them.  If  this  is  so,  it  is  submitted  that  the  order  of 
the  Court  and  the  method  of  summoning  these  jurors  was  in  fact  a  literal 
compliance  with  the  statute  under  authority  of  which  the  Court  acted.  The 
original  venire  was  exhausted.  Seven  men  had  been  accepted  as  jurors. 
The  detailed  method  of  summoning  jurors  under  these  conditions  is  not 
established  by  this  statute.  The  Court  followed  the  law  by  exercising  his 
judicial  discretion  in  curing  this  difficulty  in  the  fairest  and  most  just 
manner  possible.  He  did  not  attempt  to  dictate  to  the  sheriff  but  merely 
gave  him  a  general  order  to  procure  the  two  hundred  extra  jurors.  The 
sheriff  apportioned  this  number  according  to  the  population  of  the  city 
or  town  from  which  jurors  were  to  be  procured,  and  the  deputies  showed 
common  sense  and  fairness  in  picking  and  summoning  them  in  the  most 
efficient  manner  possible,  using  established  lists  of  citizens  or  jury  lists  as 
their  basic  guide. 

The  defendants  do  not  complain  that  these  jurors  were  not  “such  as 
were  qualified  and  liable  to  be  drawn  as  jurors”.  The  argument  of  the 
defendants  that  these  jurors  should  have  been  drawn  from  the  body  of 
the  County  in  the  usual  manner  is  unsound  because  the  statute  was  obvi- 
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ously  an  emergency  measure,  leaving  full  discretion  to  the  Court,  and  is 
not  a  part  of  the  earlier  sections  of  this  chapter  outlining  the  usual  means 
of  drawing  and  summoning  jurors.  These  sections  were  not  referred  to  in 
this  section.  It  is  clear  that  the  Legislature  never  intended  compliance 
with  the  following  sections  of  this  chapter  in  such  an  emergency :  General 
Laws,  Chap.  234,  Sections  10,  11,  12,  17,  18,  19,  20,  21,  22,  23,  24. 

If  these  sections  had  been  complied  with  the  seven  unfortunate  gen¬ 
tlemen  already  drawn  as  jurors  would  have  had  to  wait  at  least  seven  days 
and  probably  more  before  the  case  would  be  resumed ;  the  County  would 
have  been  put  to  large  and  unnecessary  expense  and  the  Court  would  have 
been  greatly  delayed  in  its  proper  functions. 

3.  Even  if  there  was  irregularity  in  summoning  those  jurors,  which 
the  Commonwealth  denies,  the  defendants  have  not  shown  in  this  bill  in 
what  manner  they  were  injured  by  such  irregularity.  If  they  were  not 
injured  or  harmed,  these  exceptions  are  not  well  taken. 


LAW 

1.  (a)  By  bystanders  is  meant  those  electors  possessing  the  qualifi¬ 
cations  of  jurors  in  the  body  of  the  county  or  the  county  at  large. 

Pate  vs  State,  152  Arkansas,  553  (1922) 

(b)  The  Century  Dictionary  defines  by-standers  as  follows:  “One 
who  stands  near ;  a  spectator ;  a  chance  looker  on ;  hence  one  who  has  no 
concern  with  the  business  being  transacted.”  This  is  apparently  a  well 
accepted  definition. 

2.  The  power  to  complete  the  jury  where  there  has  been  a  default  of 
jurors  is  incidental  and  usual  to  a  court  of  record. 

Zeeley  vs  Yamen,  2  Johnson  (N.  Y.)  386  (1807) 

3.  The  Court  had  no  power  or  right  to  outline  to  the  sheriff  the  pro¬ 
cedure  which  he  was  to  adopt  in  summoning  these  jurors. 

Babcock  vs  People,  13  Colorado  515  (1888) 

Hamlin  vs  Fletcher,  64  Georgia  549  (1880) 

West  vs  Mississippi,  80  Mississippi  710  (1902) 

4.  There  is  no  reversible  error  in  any  mistake,  irregularity  or  infor- 
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mality  in  the  summoning’  and  returning  and  impanelling  of  a  jury,  unless 
the  aggrieved  party  shows  that  there  was  fraud,  or  collusion,  or  that  he 
was  prejudiced  or  received  material  injury  thereby. 

Levy  vs  State,  49  Alabama  390  (1873) 

Henry  vs  People,  198  Illinois  162  (1902) 

Minnesota  vs  Brown,  12  Minnesota  538  (1867) 

State  vs  Nash,  30  North  Carolina  35,  (1847) 

Goforth  vs  State  22  Texas  Appeals,  405,  (1886) 

Walford  vs  State,  106  Mississippi  19  (1913) 

Wharton’s  Criminal  Procedure  (10th.  Ed.)  Section  1827. 

See  also  Hinckley  vs  Perrin,  Mass.,  1925  Advanced  Opinions, 
P.  1777. 


B. 

1.  To  the  ruling  of  the  Court  denying  the  right  of  the  defendants  to 
examine  each  juror  separately  as  to  his  views  preliminary  to  exercising 
the  rights  of  peremptory  challenge  (24  bottom-25  top). 

2.  To  the  ruling  of  the  Court  refusing  to  ask  the  jurors  certain 
questions  (P.  26). 


ARGUMENT 

1.  This  entire  matter  lay  within  the  sound  judicial  discretion  of  the 
Court.  Certainly  the  refusal  of  the  Court  to  comply  with  the  request  stated 
in  the  first  exception  supra  was  entirely  reasonable.  To  have  granted 
such  a  request  would  have  meant  the  consumption  of  an  unnecessary 
amount  of  time,  and  would  have  served  no  useful  purpose.  No  abuse  of 
discretion  is  indicated  in  any  manner. 

2.  This  matter  was  discretionary  also.  The  presiding  Judge  must 
have  felt  that  although  the  defendants  had  been  furnished  with  an  alpha¬ 
betical  list  of  the  extra  jurors  (P.  26),  sufficient  time  had  perhaps  not 
been  given  them  for  examination  of  the  men  drawn,  so  he  considered 
this  unusual  request  for  questions  with  care. 

Question  No.  12  as  to  labor;  No.  13  as  to  union  labor;  No.  14  as  to 
membership  in  an  union;  and  No.  15  as  to  opposition  to  organized  labor 
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were  clearly  highly  improper  and  immaterial,  and  calculated  to  raise  issues 
not  consistent  with  well  recognized  doctrines  of  jury  trials  in  criminal 
cases.  It  is  submitted  that  the  Court  was  right  in  refusing  this  request, 
and  that  such  refusal  could  in  no  sense  constitute  an  abuse  of  sound  judic¬ 
ial  discretion. 


LAW 

General  Laws,  Chap.  234,  Section  27,  28, 

General  Laws,  Chap.  277,  Section  66. 
Commonwealth  vs  Gee,  6  Cushing,  174,  at  178. 
Commonwealth  vs  Thrasher,  11  Gray,  55. 
Commonwealth  vs  Poisson,  157  Mass.  510,  at  512. 
Commonwealth  vs  Phelps,  209  Mass.  396,  at  414. 
Commonwealth  vs  Spencer,  212  Mass.  438,  at  445. 
Commonwealth  vs  White,  208  Mass.  202,  at  207. 


IL 

The  alleged  exception  to  the  omission,  or  refusal  or  failure  of  the 
Court  to  grant  the  Defendants’  Demands  for  a  Bill  of  Particulars,  if  such 
exception  was  taken  at  all,  should  be  overruled  (P.  53  main  bill;  also 
paper  entitled  “Correction  of  Errors,  etc.”  P.  3). 


ARGUMENT  AND  LAW 

1.  Even  despite  the  agreement  between  Court  and  counsel  stated  on 
Page  440  of  this  bill,  it  is  doubtful  whether  any  exception  was  taken  by 
defendant  Vanzetti  as  this  entire  colloquy  and  proceeding  was  between 
the  Court,  District-Attorney  and  counsel  for  defendant  Sacco. 

2.  No  exception  was  taken  by  defendant  Sacco  to  the  denial  by  the 
Court  of  his  Demands  for  Particulars,  because  it  is  clear  that  the  Court  did 
not  deny  them. 

Even  if  this  Court  will  say  that  on  this  record  the  presiding  judge 
denied  any  of  these  demands,  and  that  Sacco,  therefor  saved  his  exception, 
it  is  submitted  that  he  afterward  waived  the  same  by  submitting  said 
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demands  to  the  Court  for  his  further  consideration,  which  was  done  in 
the  following  manner  (P.  54) : 

“Mr.  Moore.  I  would  like  to  have  your  Honor  look  them  over  in  order 
to  make  an  order  that  will  meet.” 

The  Court  never  referred  to  the  matter  again  and  defendant  Sacco  never 
again  brought  it  to  the  attention  of  the  Court.  If  this  exception  was  taken, 
it  was  waived  as  indicated,  and  the  exception  was  never  taken  again. 

3.  No  exception  was  taken  by  defendant  Sacco  to  the  failure,  omis¬ 
sion  or  refusal  of  the  Court  to  pass  upon  his  demands.  The  Court  did  not 
fail  or  refuse  to  pass  upon  said  demands  during  the  coloquy  between  Court 
and  counsel  because  he  was  discussing  them  with  counsel  during  that  time, 
and  then  agreed  to  give  them  further  consideration.  But  clearly,  defen¬ 
dant  Sacco  waived  this  exception,  if  it  was  taken  at  all,  by  submitting  the 
demands  to  the  Court  for  further  consideration  (P.  54  as  indicated). 

It  is  a  situation,  therefor,  where  an  exception  was  taken  and  then 
waived  and  never  renewed  because  it  was  never  called  to  the  attention  of 
the  Court  again. 

4.  The  defendant  had  ample  opportunity  at  the  close  of  the  Govern¬ 
ment’s  case  to  bring  this  matter  to  the  attention  of  the  Court  (see  P.  488) . 

5.  The  defendant  in  a  criminal  case  is  entitled  to  a  bill  of  particulars 
as  a  matter  of  right,  but  this  right  must  be  seasonably  asserted  by  excep¬ 
tions  duly  taken  as  is  shown  by  the  cases  cited  infra  (see  particularly  Le- 
bowitch  vs  Commonwealth,  235  Mass.  357,  360).  It  seems  certain  that 
when  this  defendant  submitted  this  matter  to  the  Court  for  further  con¬ 
sideration,  he  waived  whatever  exception  he  might  have  taken  to  the 
denial  of  his  demands  by  the  Court,  or  to  the  failure,  omission  or  refusal 
of  the  Court  to  pass  upon  said  demands.  No  exception  was  taken  by 
defendant  Sacco  thereafter,  nor  was  the  matter  ever  again  called  to  the 
attention  of  the  Court  by  him.  The  Commonwealth  insists  therefore  that 
no  exception  was  saved  by  him,  and  that  he  never  asserted  his  right  to 
these  particulars. 

6.  If  defendant  Sacco  took  an  exception  to  a  ruling  or  failure  to  rule 
of  the  Court,  and  then  waived  the  same  by  submitting  it  to  the  Court  for 
his  further  consideration,  and  thereafter,  during  the  trial,  never  referred 
again  to  these  demands,  there  is  no  exception  before  this  Court,  and  this 
Court  cannot  pass  upon  this  question  unless  there  is  an  exception. 
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LAW. 

1.  As  to  demands  for  bill  of  particulars. 

In  General. 

General  Laws,  Chap.  277,  Section  40. 
Commonwealth  vs  Allison,  227  Mass.  57. 
Commonwealth  vs  Farmer,  218  Mass.  507. 
Commonwealth  vs  Jordan,  207  Mass.  259. 
Commonwealth  vs  King,  202  Mass.  379. 
Commonwealth  vs  Sinclair,  195  Mass.  100. 
Commonwealth  vs  Snell,  189  Mass.  12. 

Lebowitch  vs  Commonwealth,  235  Mass.  257,  360. 


III. 

The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  photographs  of  the  alleged  bandit  automobile  should  be  overruled 
(P.  69  bottom;  70  top). 


ARGUMENT. 

It  is  significant  to  note  that  these  photographs  of  the  automobile  were 
admitted  with  the  assurance  of  the  Assistant  District-Attorney  that  he 
would  later  connect  the  automobile  with  the  automobile  of  the  shooting,  and 
that  the  Court  granted  to  the  defendants  the  right  to  move  to  have  them 
stricken  from  the  record  if  this  connection  did  not  appear.  Whether  the 
pictures  were  properly  identified  was  a  preliminary  question  of  fact  for 
the  Court  to  decide  and  is  not  subject  to  exception.  There  was  abundant 
evidence  olfered  later  identifying  the  automobile  (see,  for  instance,  testi¬ 
mony  of  Carrigan  P.  92 ;  Buckley-P.  310 ;  Fuller-P.  330 ;  Hill-P.  334 ;  Lang- 
lois-P.  146).  The  defendants  never  moved  to  have  these  photographs 
stricken  from  the  record  (see  Pgs.  488-489).  They  have  therefore  waived 
whatever  rights  they  saved. 

The  admission  of  photographs  in  evidence  is  moreover  a  matter 
which  rests  largely  in  the  discretion  of  the  court.  If  the  presiding  Judge, 
exercising  such  discretion,  saw  fit  to  admit  these  photographs  as  having 
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probative  force  in  the  case,  such  ruling,  it  is  submitted,  is  not  subject  to 
exception.  It  is  immaterial  whether  the  automobile  itself  was  later  intro¬ 
duced  in  evidence,  or  whether  the  jury  took  a  view  of  the  same.  (View  of 
automobile-P.  343 ;  whether  automobile  admitted  in  evidence  questionable- 
Page  342,  345,  352.) 


^  LAW. 

1.  A  photograph  is  admissible  as  evidence  if  verified  by  proof  that  it 
is  a  true  representation  of  the  subject  to  assist  the  jury  in  understanding 
the  case.  Whether  the  photograph  is  sufficiently  verified  is  a  preliminary 
question  of  fact,  and  is  to  be  decided  by  the  trial  judge,  and  is  not  subject 
to  exception. 

McGrath  vs  Fash,  244  Mass.  327. 

Blair  vs  Inhabitants  of  Pelham,  118  Mass.  420. 

2.  The  admission  of  a  photograph  is  a  matter  within  the  sound 
judicial  discretion  of  the  court  and  will  not  be  reviewed  unless  plainly 
wrong,  or  in  disregard  of  the  law  governing  the  rights  of  the  parties. 

Hamilton  vs  Inhabitants  of  Heath,  246  Mass.  335. 

McGrath  vs  Fash,  Supra. 

Everson  vs  Casualty  Co.  of  America,  208  Mass.  214,  at  219. 

Morrissey  vs  Connecticut  Valley  Street  Railway  Co.  233  Mass. 

554. 

3.  The  fact  that  the  automobile  photographed  was  possibly  later  in¬ 
troduced  in  evidence,  or  that  the  jury  took  a  view  of  the  same,  does  not 
render  the  photograph  incompetent. 

Morrissey  vs  Connecticut  Valley  Street  Railway  Company  at 

P.  557. 

4.  The  defendants  cannot  complain  of  the  admission  of  the  photo¬ 
graphs  if  they  did  not  later  move  to  have  them  stricken  from  the  record 
because  not  properly  identified  or  supported. 

Brady  vs  Finn,  162  Mass.  260,  at  267. 

Everson  vs  Casualty  Co.  of  America,  Supra,  at  218. 

Commonwealth  vs  Dyer,  243  Mass.  472,  at  507. 
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IV. 

The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  question  by  the  Assistant  District-Attorney  on  re-direct  examination 
to  Shelly  A.  Neal,  a  witness  called  by  the  Commonwealth,  should  be  over¬ 
ruled  (P.  90).  The  question  is  as  follows  (P.  90)  : 

“Mr.  Williams:  I  am  not  asking  that  question.  I  am  asking  him  in 
the  exact  words  of  your  associate,  Mr.  Moore,  what  special  or  particular 
significance  did  you  attach  to  the  presence  of  that  car  in  front  of  Slater 
&  Morrill’s  that  morning? 

A.  I  considered  the  presence  of  that  car  there  endangered  my 
life,  that  is  why  I  noted  everything  in  detail.” 


ARGUMENT. 

1.  This  question  is  clearly  admissible.  It  arose  in  the  re-direct  ex¬ 
amination  of  this  witness  by  the  Assistant  District- Attorney.  The  object 
of  the  question  was  to  obtain  a  more  complete  answer  to  a  question  asked 
by  counsel  for  the  defendant  Sacco  in  his  cross-examination  of  the  wit¬ 
ness.  These  questions  and  answers  are  to  be  found  on  P.  85,  and  are  as 
follows : — 

“Q.  What  I  mean  is,  the  mere  seeing  of  somebody  there,  seeing  of 
a  car  there  did  not  particularly  have  any  special  significance?  A.  Yes, 
sir,  it  did,  very  much  so.” 

“Q.  There  was  some  seven  or  eight  or  nine  cars  in  that  open  space? 
A.  Yes,  sir.” 

This  witness  had  identified  a  large  automobile  standing  in  front  of 
the  Hampton  House  which  he  later  saw  passing  up  Pearl  Street  at  3:05 
p.  m.  as  the  bandit  automobile  found  in  the  Manley  Woods,  probably  ex¬ 
hibited  in  evidence,  as  already  indicated,  and  of  which  the  jury  took  a 
view  (P.  343).  The  purpose  of  Mr,  Moore’s  cross-examination  was  obvi¬ 
ously  to  weaken  Neil’s  testimony  of  identity.  The  answers  to  the  questions 
above  indicated  would  show  that  the  witness  had  a  real  and  vital  reason 
for  such  identity  but  which  he  did  not  or  was  prevented  from  stating 
in  answer  to  these  quoted  questions.  The  question  excepted  to  gave  the 
witness  an  opportunity  to  tell  this  reason.  This  was  re-examination. 
It  was  within  the  discretion  of  the  presiding  judge  to  admit  this  question. 
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particularly  since  it  was  addressed  to  facts  and  matters  upon  which  the 
witness  had  been  cross-examined.  In  brief  then,  this  was  inquiry  into 
matters  directly  opened  up  on  cross-examination. 

2.  No  proper  objection  was  made  to  the  answer  and  no  exception 
was  saved.  The  exception  taken  was  general,  and  since  it  is  submitted 
the  question  was  proper,  the  answer,  if  harmful  or  if  improper,  was  waiv¬ 
ed  because  the  defendants  made  no  motion  to  strike  out  the  same. 

3.  But  even  if  this  Court  should  find  that  the  exception  taken  in¬ 
cluded  the  answer,  it  is  submitted  that  the  answer  is  entirely  proper.  It 
is  certainly  responsive.  The  only  objection  would  be  that  it  was  an  ex¬ 
pression  of  opinion  that  might  unduly  prejudice  the  defendants. 

This  witness  was  an  express  agent.  There  were  an  unusual  num¬ 
ber  of  automobiles  near  the  Hampton  House  that  morning.  The  one  he 
identified  was  directly  opposite  the  Slater  &  Morrill  entrance  to  Hamp¬ 
ton  House,  previously  referred  to,  through  which  he  must  pass.  There 
was  a  stranger  inside  this  automobile  and  another  man  near  the  door¬ 
way  who  later  got  into  the  automobile.  The  witness  had  in  his  posses¬ 
sion  money  of  great  value.  It  was  his  duty  to  guard  it.  It  must  have 
been  customary  to  speculate  and  determine  what  people  looked  so  sus¬ 
picious  as  to  be  dangerous.  A  witness  can  be  asked  his  reason  for  his 
identity  of  any  person  or  thing,  and  this  answer  is  not  an  opinion  but  his 
reason  for  the  positiveness  of  his  identity  of  the  automobile,  an  expression 
of  fact  in  the  form  of  an  opinion,  the  admissibility  of  which  is  a  recognized 
doctrine  in  the  law  of  this  Commonwealth  because  it  is  a  “necessity  as  the 
only  method  of  proving  certain  facts  essential  to  the  proper  administration 
of  justice.” 

Commonwealth  vs  Sturtivant,  Infra,  at  P.  133. 


LAW. 

1.  In  re-direct  examination  the  admission  or  exclusion  of  testimony 
is  within  the  sound  judicial  discretion  of  the  presiding  judge,  particularly 
if  the  subject  matter  of  such  testimony  has  been  inquired  of  by  the  oppos¬ 
ing  counsel  in  cross-examination  of  the  same  witness. 

Mahoney  vs  Gooch,  246  Mass.  567,  at  570. 

Commonwealth  vs  Homer,  235  Mass.  526,  at  536. 
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Nute  vs  Boston  &  Maine  R.  R.,  214  Mass.  184,  at  191. 

Lury  vs  New  York,  New  Haven  and  Hartford  Railroad  Co., 
205  Mass.  540,  at  547. 

Garland  vs  Boston  Elevated  Ry.  Co.,  210  Mass.  458 

Kendall  vs  Weaver,  1  Allen,  277,  at  279. 

2.  Where  an  exception  is  taken  to  the  admission  of  a  question 
which  is  proper,  and  the  answer  to  this  question  is  irresponsive  or  im¬ 
proper,  the  recognized  method  of  procedure  is  to  move  to  strike  out  the 
answer,  and  to  except  to  the  refusal  of  the  court  to  do  so,  because  not 
to  take  this  step  results  in  the  waiver  of  the  answer. 

Burke  vs  Kellough,  235  Mass.  405,  at  408. 

Burns  vs  Brier,  204  Mass.  195. 

Putnam  vs  Harris,  193  Mass.  58,  at  62. 

3.  There  are  many  instances  in  which  a  witness  may  state  the 
result  of  his  observation,  although  it  involves  in  some  measure  his  opinion 
or  judgment.  Such  evidence  is  competent  from  necessity  as  the  only 
method  of  proving  certain  facts  essential  to  the  proper  administration 
of  justice. 

Commonwealth  vs  Dorsey,  103  Mass.  412. 

Parker  vs  Boston  &  Hingham  Steamboat  Co.  109  Mass.  449. 

Commonwealth  vs  Sturtivant,  117  Mass.  122,  at  133. 

Partelow  vs  Newton  &  Boston  Street  Railway  Co.  196  Mass. 
24,  at  31. 

Gorham  vs  Moor,  197  Mass.  522. 

Jenkins  vs  Weston,  200  Mass.  488,  at  493. 

Johnston  vs  Bay  State  Street  Railway  Co.  222  Mass.  583,  at  585. 

Mielke  vs  Dobrydnio,  244  Mass.  89,  at  92. 

V. 

The  exception  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  re-direct 
examination  to  Mark  Edward  Carrigan,  a  witness  called  by  the  Common¬ 
wealth,  should  be  overruled  (P.  97) .  The  question  is  as  follows  (P.  97)  : — 

“Q.  To  the  best  of  your  knowledge,  belief  or  recollection  is  the 
car  which  you  saw  yesterday  like  in  appearance  to  the  car  which  you 
saw  going  up  Pearl  Street  the  day  of  the  shooting?  A.  Yes  sir.” 
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ARGUMENT. 

It  will  be  recalled  that  photographs  of  the  alleged  bandit  automobile 
had  been  introduced  in  evidence,  subject  to  the  assurance  of  the  Assis¬ 
tant  District-Attorney  that  he  would  later  connect  up  the  photographs 
offered  with  this  alleged  automobile.  (P.  69  bottom;  70  top.)  Also  later 
the  jury  were  taken  on  views  of  this  automobile  and  it  was  probably 
introduced  in  evidence,  as  already  indicated.  There  was  much  evidence 
of  identity  of  this  object,  hereafter  to  be  referred  to.  This  question  was 
therefore  a  preliminary  question  for  the  Court  to  establish  identity  of  an 
object  which  was  to  be  introduced  in  evidence,  and  photographs  of  which 
had  been  already  received  in  evidence  de  bene.  The  admission  or  ex¬ 
clusion  of  this  question,  it  being  a  preliminary  question,  was  within  the 
sound  judicial  discretion  of  the  presiding  judge  and  not  subject  to  excep¬ 
tion,  particularly  since  this  was  re-direct  examination,  and  since  this  is 
a  necessary  conclusion  from  the  doctrine  that  whether  any  object  is 
sufficiently  verified  to  be  introduced  in  evidence  is  a  preliminary  ques¬ 
tion  of  fact  to  be  decided  by  the  trial  judge,  and  is  not  subject  to  excep¬ 
tion.  If  the  question  was  objected  to  as  leading,  the  admission  thereof 
was  within  the  sound  discretion  of  the  presiding  judge. 


LAW. 

1.  Cases  on  this  general  subject  will  be  offered  later  in  this  brief. 

2.  As  to  leading  questions,  see: 

Commonwealth  vs  Cline,  213  Mass.  225,  at  227. 

Commonwealth  vs  Dies,  248  Mass.  482,  at  488. 


VI. 

The  exception  taken  by  the  defendant  Sacco  to  the  admission  by 
the  Court  of  the  question  by  the  Assistant  District-Attorney  on  direct 
examination  to  James  F.  Bostock,  a  witness  called  by  the  Commonwealth, 
should  be  overruled  (P.  102).  The  question  is  as  follows  (P.  102)  : — 

“Q.  To  the  best  of  your  knowledge,  belief  or  recollection,  is  the 
revolver  that  I  now  show  you  like  in  appearance  to  the  one  you  saw  in 
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Berardelli’s  possession?  A.  Well,  I  should  say  it  is  a  revolver  similar 
to  that,  yes,  that  kind  of  a  revolver.” 


ARGUMENT. 

This  revolver  was  later  introduced  in  evidence  (P.  395)  and  marked 
as  Exhibit  27  after  further  identification;  for  instance,  Mrs.  Berardelli- 
P.  425;  Lincoln  Wadsworth-P.  429 ;  George  F.  Fitzemeyer-P.  432 ;  James 
H.  Jones-P.  437 ;  Earl  J.  Vaughn-P.  392. 

The  object  of  this  question  was  not  to  prove  a  fact  but  to  establish 
identity  of  the  revolver.  It  was  therefore  a  preliminary  question,  not 
for  the  jury  but  for  the  Court,  and  the  allowance  or  exclusion  of  it  was 
a  matter  within  the  sound  judicial  discretion  of  the  Court,  and  not  sub¬ 
ject  to  exception,  since  this  is  a  necessary  conclusion  from  the  doctrine 
that  whether  an  object  is  sufficiently  verified  is  a  preliminary  question 
of  fact  to  be  decided  by  the  trial  judge  and  not  subject  to  exception. 
There  was  no  abuse  of  discretion  since  the  reading  of  the  testimony  of 
this  witness  (P.  101)  will  show  that  he  knew  Berardelli;  had  seen  a 
revolver  in  his  possession  a  number  of  times ;  had  seen  one  Saturday  night 
before  the  shooting  and  knew  it  to  be  a  38-calibre  revolver,  and  had  seen 
one  in  Berardelli’s  possession  a  month  or  two  before  this.  In  view  of 
these  facts,  the  judge  was  clearly  not  in  error  in  admitting  this  question, 
the  answer  to  which  was  in  no  way  positive  but  merely  an  assertion  that 
the  revolver  produced  was  like  the  one  he  had  seen. 


VII. 

All  the  exceptions  taken  to  the  admission  by  the  Court  of  certain 
questions  by  the  Assistant  District-Attorney  on  direct  examination  to 
Lewis  L.  Wade,  a  witness  called  by  the  Commonwealth,  should  be  over¬ 
ruled.  These  questions  are  enumerated  infra  and  argued  separately. 

1.  (P.  105)  “Q.  Is  he,  in  your  best  judgment,  the  man  you  saw 

shooting  at  Berardelli  that  day?  A.  (P.  106)  Well,  I  ain’t  sure  now. 
I  have  a  little  doubt.  A.  Well,  my  best  judgment  is  this:  If  I  have 
a  doubt,  I  don’t  think  he  is  the  man.” 

Exception,  if  any,  taken  by  both  defendants  (P.105). 
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ARGUMENT. 

No  exception  was  taken.  This  is  clear  from  the  remarks  of  the 
Court  at  the  bottom  of  P.  105,  and  since  Mr.  Moore  at  least  acquiesced 
to  the  reframing  of  the  question  by  the  Court.  Both  Mr.  McAnarney  and 
Mr.  Moore  moreover  saved  an  exception  before  the  Court  ruled.  No 
objection  was  taken  by  either  counsel  to  the  questions  as  reframed  by  the 
Court  and  read  to  the  witness.  Even  if  the  exception  was  properly  taken, 
it  is  of  no  force  because  the  two  answers  of  the  witness  (P.  106)  were 
in  no  way  injurious,  prejudicial  or  harmful  to  either  defendant. 

2.  (a)  (P.  106)  “Q.  Do  you  remember  whether  you  told  me 

that  he  was  the  man?  (P.  107)  A.  I  don’t  remember  that.” 

Exception  taken  by  counsel  for  defendant  Sacco  (P.106). 

(b)  (P.  108)  “Q.  Did  you  tell  Mr.  Katzmann  on  May  6th,  or 

whatever  day  you  were  there  in  the  Brockton  police  station,  that  you 
could  swear  the  defendant  Sacco  was  the  man  that  you  saw  shooting 
Berardelli  that  day?  (P.  109)  A.  Yes,  I  did  say  it.” 

Exception  taken  by  counsel  for  defendant  Sacco  (P.109  top). 


ARGUMENT. 

As  to  the  first  question  (P.  106) :  The  answer  which  the  Assistant  Dis¬ 
trict-Attorney  sought  to  contradict  was  clearly  material  as  to  Sacco. 
The  contradiction  of  a  Government  witness  by  questions  addressed  to 
him  by  the  prosecuting  officer  is  a  matter  which  is  regulated  by  Statute, 
General  Laws,  Chap.  233,  Section  23,  which  is  as  follows: 

“Section  23.  The  party  who  produces  a  witness  shall  not  im¬ 
peach  his  credit  by  evidence  of  bad  character,  but  may  contra¬ 
dict  him  by  other  evidence,  and  may  also  prove  that  he  has 
made  at  other  times  statements  inconsistent  with  his  present 
testimony;  but  before  proof  of  such  inconsistent  statements  is 
given,  the  circumstances  thereof  sufficient  to  designate  the  par¬ 
ticular  occasion  shall  be  mentioned  to  the  witness,  and  he  shall 
be  asked  if  he  has  made  such  statements,  and,  if  so,  shall  be  al¬ 
lowed  to  explain  them.” 

Preliminary  to  this  question  (P.106),  the  witness  was  asked  by 
the  Assistant  District-Attorney  as  to  the  time  and  place  of  a  certain 


23 


talk  which  he  had  with  the  witness,  and  it  appeared  that  such  talk  took 
place  in  a  small  room  near  the  District-Attorney’s  room  “last  week” 
(P.106).  It  is  submitted  that  these  questions  and  answers  form  suffi¬ 
cient  designation  of  the  particular  occasion  when  the  particular  talk 
took  place.  He  was  then  asked,  by  the  question  under  exception,  if  he 
made  the  statement  set  forth  in  the  question,  and  to  this  answered  “I 
don’t  remember  that.”  (P.  107). 

Just  prior  to  the  repeated  question  (P.  107  top),  with  slight  change, 
the  Court  had  given  adequate  and  full  instructions  as  to  the  force  and 
affect  of  this  testimony.  The  witness  was  repeatedly  asked  concerning 
this  statement  (P.  107;  108  top),  but  did  not  change  his  original  answer 
(P.  107 — “I  don’t  remember  that”),  so  that  his  testimony  up  to  the 
point  of  the  question  (bottom  P.  108),  hereafter  to  be  referred  to 
amounted  to  his  answer  (P.  106  top)  as  follows:  “A.  Well  my  best 
judgment  is  this:  If  I  have  a  doubt,  I  don’t  think  he  is  the  man.”,  which 
was  in  no  sense  harmful  or  prejudicial  to  the  defendant  Sacco,  but  clearly 
helpful  to  him  since  no  contradiction  was  shown.  The  situation  is  the 
exact  opposite  of  that  shown  in  Corsick  vs  Boston  Elevated  Railway, 
218  Mass.  144,  at  147.  There  the  plaintiff  offered  a  witness  who  stated  he 
did  not  remember  doing  and  saying  something,  and  then  the  plaintiff 
offered  another  witness  who  said  that  the  first  witness  said  to  him  that 
he  had  done  and  said  the  things  he  testified  he  could  not  remember.  This 
Court  said  that  there  was  no  inconsistency  with  his  failure  to  remember. 
In  the  case  at  bar,  however,  the  witness  said  he  thought  the  defendant 
Sacco  was  not  the  man  who  did  the  shooting,  and  did  not  remember  what 
he  told  the  Assistant  District-Attorney. 

It  is  submitted  therefor  that  no  inconsistency  was  shown  by  the 
answer;  that  the  question  and  procedure  was  proper,  and  that  the  an¬ 
swer  made  the  whole  matter  of  this  alleged  inconsistency  harmless  and 
unpre judicial  to  the  defendant  Sacco. 

As  to  the  second  question  (P.  108)  :  The  question  which  the  Assistant 
District- Attorney  sought  to  contradict  (P.  106  top)  was  clearly  material 
as  to  Sacco.  The  examiner  having  failed  to  show  any  inconsistency  be¬ 
tween  the  testimony  in  issue  and  the  statements  made  to  him,  sought  out 
any  inconsistent  statements  made  to  the  District-Attorney,  Mr.  Katzmann. 
The  Statute  was  complied  with.  The  time,  place  and  circumstances  were 
sufficiently  established  (P.  107,  108)  as  May  6th.,  or  when  at  the  Brockton 
police  station ;  at  the  Brockton  police  station  when  talking  with  Mr.  Katz¬ 
mann,  inferentially  about  this  case.  He  was  asked  if  he  had  made  such 
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statements  in  the  clear  language  of  the  question,  and  clearly  answered  that 
he  had  made  such  statement.  Immediately  after  this  answer  he  was  given 
some  chance  to  explain  the  statements,  and  also  in  re-direct  examination 
(P.  112,  113),  and  clearly,  on  P.  107,  prior  to  the  question  where  he  de¬ 
scribes  the  coming  of  the  doubt  in  his  mind,  and  the  Court  adequately 
described  the  purpose  and  effect  of  the  testimony  (P.  108  bottom).  It  is 
submitted  that  the  Statute  was  fully  complied  with,  and  this  exception  is 
not  well  taken. 


LAW, 

1.  The  Statute  (General  Laws,  Chap.  233,  Section  23)  has  been  con¬ 
sidered  fully  in  the  following  cases : 

Ryerson  vs  Inhabitants  of  Abington,  102  Mass.  526,  at  531. 

Brooks  vs  Weeks,  Adm.  121  Mass.  433. 

Force  vs  Martin,  122  Mass.  5. 

;  Batchelder  vs  Batchelder,  139  Mass.  1. 

Commonwealth  vs  Brown,  150  Mass.  330. 

Wilton  vs  Humphreys,  176  Mass.  253. 

Emerson,  Exec.  vs.  Wark,  185  Mass.  427 

Donaldson  vs  New  York,  New  Haven  and  Hartford  Railroad  Co. 

188  Mass.  484. 

Corsick  vs  Boston  Elevated  Ry.  Co.  218  Mass.  144,  at  147. 

Commonwealth  vs  Turner,  224  Mass.  229,  at  237. 

Bloustein  vs  Shindler,  235  Mass.  440. 

2.  The  purpose  of  the  Statute  is  to  allow  counsel  to  check  the  force 
and  affect  of  the  testimony  of  hostile  or  weak  witnesses  called  by  them. 
The  inconsistent  statement  or  evidence  cannot  be  used  as  independent 
evidence,  but  may  be  only  used  to  discredit  the  witness. 

Donaldson  vs  New  York,  New  Haven  and  Hartford  Railroad  Co. 

Supra. 

Batchelder  vs  Batchelder,  Supra. 

Emerson  vs  Wark,  Supra. 

3.  Surprise  of  the  examining  counsel  is  not  an  element  of  the  right 
to  contradict  and  such  counsel  can  invoke  the  Statute,  even  if  witness  tes¬ 
tifies  as  he  expected  he  might  testify. 

Brooks  vs  Weeks,  Supra. 
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4.  The  testimony  which  it  is  proposed  to  contradict  must  have  been 
material  to  the  issue  on  trial. 

Force  vs  Martin,  Supra. 

5.  Where  witness  fails  to  remember  the  subject  matter  of  a  question 
addressed  to  him  by  the  party  producing  him,  that  party  cannot  introduce 
testimony  that  witness  did  or  said  to  another  what  he  failed  to  remember 
when  testifying,  because  there  is  no  inconsistency  therein. 

Corsick  vs  Boston  Elevated  Railway,  Supra. 


VIIL 

The  exception  taken  by  defendant  Vanzetti  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  re-direct  ex¬ 
amination  to  witness  Lewis  L.  Wade  should  be  overruled  (P.  112).  The 
question  is  as  follows  (P.  112)  : 

“Q.  Mr.  Wade,  was  that  answer  that  you  then  gave  true?  (P.  113) 
A.  At  that  time,  yes.” 


ARGUMENT  AND  LAW 

This  subject  had  been  fully  developed  and  inquired  into  on  cross 
examination  by  Mr.  McAnarney  (P.  111).  Having  been  so  developed,  it 
was  within  the  sound  judicial  discretion  of  the  presiding  judge  to  allow  the 
Assistant  District- Attorney  to  examine  further  into  the  subject.  The 
manner,  extent  and  scope  of  re-examination  under  these  circumstances 
was  entirely  within  such  discretion  of  the  court,  and  is  not  subject  to  ex¬ 
ception. 

Commonwealth  vs  Homer,  235  Mass.  526,  at  536. 

Garland  vs  Boston  Elevated  Railway  Co.  210  Mass.  458. 

Cases  under  Brief  Point  IV,  P.  18  and  19. 


IX. 

The  exception  taken  by  the  defendant  Vanzetti  to  the  admission  by  the 
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Court  of  the  question  of  the  Assistant  District-Attorney  on  direct  exam¬ 
ination  to  Edward  C.  Langlois,  a  witness  called  by  the  Commonwealth, 
should  be  overruled.  (P.  148.)  The  question  is  as  follows  (P.  148) : 

“Q.  In  your  best  judgment,  to  the  best  of  your  recollection,  to  the 
best  of  your  belief,  was  that  automobile  that  was  shown  to  you  by  that 
gentleman  this  morning  similar  or  alike  to  the  automobile  you  saw  that 
day  at  the  scene  of  the  shooting?  A.  Yes,  sir.” 


ARGUMENT. 

This  exception  should  be  overruled  for  the  same  reasons  as  stated  in 
this  brief  as  the  exception  to  the  question  to  James  F.  Bostock,  P.  102, 
Brief  Point  VI,  P.  20  and  21. 


X. 

Exception  taken  by  both  defendants  to  the  admission  by  the  Court  of 
the  question  by  the  Assistant  District-Attorney  on  direct  examination  to 
Louis  Pelzer,  a  witness  called  by  the  Commonwealth,  should  be  overruled 
(P.  155).  The  question  is  as  follows  (P.  155) : 

“Q.  Have  you  got  any  question  in  your  own  mind  but  what  he  is 
the  man?  A.  I  wouldn’t  say  he  is  the  man,  but  he  is  the  dead  image 
of  the  man  I  seen.” 


ARGUMENT. 

If  the  objection  to  this  question  is  because  it  was  leading,  it  is  con¬ 
tended  that  the  question  was  not  leading.  Witness  had  said  that  Sacco 
was  the  dead  image  for  the  man  he  saw  doing  the  shooting  that  day  (P.  155 
top).  Questions  of  identity  involve  questions  of  opinion  by  necessity. 
It  was  in  reality  his  conclusion  from  his  observation  that  this  strange  re¬ 
semblance  between  defendant  Sacco  and  the  murderer  existed.  The  As¬ 
sistant  District  Attorney  was  entitled  to  inquire  whether  the  witness  was 
sure  of  this  conclusion  or  weak  in  this  conclusion.  Such  inquiry  was  made 
by  the  question  in  issue  which  was  in  proper  form,  but  even  if  the  question 
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was  leading,  the  admission  of  the  same  was  in  the  discretion  of  the  Court, 
and  the  exception  to  such  ruling  is  not  well  taken.  There  was  no  abuse  of 
discretion. 

2.  If  the  objection  to  this  question  was  that  it  was  an  expression  of 
opinion,  it  is  submitted  that  the  exception  is  not  well  taken.  Identity  of 
person  or  object  is  in  reality  a  matter  of  opinion  made  admissible  by  the 
dictates  of  common  justice  and  of  common  necessity,  and  fails  within  a 
large  class  of  testimony  which  is  an  integral  part  of  the  law  of  this  Com¬ 
monwealth.  This  testimony  was  therefor  a  conclusion  drawn  by  this 
witness  from  what  he  had  seen,  and  it  is  submitted  that  he  was  entitled 
to  say  whether  such  conclusion  was  positive  or  weak. 


LAW. 

1.  The  allowance  or  denial  of  a  leading  question  is  within  the  sound 
judicial  discretion  of  the  presiding  judge. 

Commonwealth  vs  Cline,  213  Mass.  225,  227. 

Commonwealth  vs  Dies,  248  Mass.  482,  488. 

2.  As  to  expression  of  identity  being  opinion,  see  cases  under  ex¬ 
ception  to  question  to  witness  Shelly  A.  Neal,  P.  90,  Brief  Point  IV, 
Law  3,  P.  19. 


XL 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  direct  exam¬ 
ination  to  Lola  R.  Andrews,  a  witness  called  by  the  Commonwealth,  should 
be  overruled  (P.  181).  The  question  is  as  follows  (P.  181)  : 

“Q.  What  can  you  tell  the  jury  in  reference  to  her  eyes  or  eyesight, 
if  you  know?  (P.  183)  A.  In  regard  to  Mrs.  Campbell’s  eyesight? 
I  would  say  that  her  eyesight  was  poor.” 

ARGUMENT. 

1.  This  witness  testified  that  she  went  to  South  Braintree  on  the 
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morning  of  April  15,  1920  to  get  work.  She  was  accompanied  by  Mrs. 
Julia  Campbell.  There  she  saw  a  man  whom  she  identified  as  the  defen¬ 
dant  Sacco.  Mrs.  Campbell  was  with  her.  The  question  in  issue  was  not 
addressed  toward  proof  of  matter  material  to  the  issue  of  this  case,  but 
was  offered  to  show  why  the  Commonwealth  had  not  summoned  Mrs. 
Campbell,  to  counteract  the  argument  by  the  defendants  that  because  she 
was  not  summoned  her  testimony  would  not  have  been  helpful  to  the  Com¬ 
monwealth.  The  reason  it  was  offered  was  expressed  by  the  Assistant 
District- Attorney  on  P.  181,  and  the  Court  inquired  if  the  defendants 
would  comment  because  the  Commonwealth  did  not  produce  this  witness, 
saying  that  he  would  exclude  the  question  if  the  defendants  would  not  so 
comment.  The  final  answer  of  counsel  for  Sacco  was  as  follows  (P.  182)  : 

“Mr.  Moore.  If  this  witness  testifies  she  is  blind,  we  are  not  going 
to  raise  any  issue  of  that  kind  of  course,  and  that  closes  the  subject.” 

This  answer  was  equivocal,  and  in  no  sense  a  statement  and  in  no  way 
a  positive  assertion  that  Mr.  Moore  would  not  comment  from  such  failure 
to  produce. 

The  purpose  of  this  question  was  to  show  why  the  Commonwealth 
did  not  summon  this  lady.  It  was  admitted,  because  of  Mr.  Moore’s 
equivocal  reply,  to  forestall  any  argument  by  the  defendants  that  because 
the  Commonwealth  would  have  but  did  not  produce  her  as  a  witness,  her 
testimony  would  not  have  been  favorable.  That  kind  of  question  more 
often  arises  on  requests  for  rulings,  but  is  proper  on  direct  examination. 
The  arguments  of  counsel  are  not  reported  in  this  bill.  If  this  Court  does 
not  know  Vv^hether  they  made  such  comment,  the  admission  of  the  ques¬ 
tion  is  an  immaterial  matter. 

Mrs.  Campbell  was  called  by  the  defendants  (P.  624)  and  testified  as 
to  her  eyesight.  The  subject  matter  of  the  question  in  issue  was  therefor 
later  fully  brought  out  by  the  parties  objecting  to  the  question  in  issue, 
so  that  this  exception  was  at  any  rate  waived. 

2.  The  question  is  not  objectionable  because  it  calls  for  an  expres¬ 
sion  of  opinion.  The  Court  carefully  explained  to  the  witness  the  in¬ 
formation  upon  which  she  should  try  to  answer  the  question.  Her  answer 
was  a  statement  of  a  conclusion  she  had  drawn  from  the  observation  of  the 
eyesight  of  this  woman,  and  is  no  more  a  statement  of  opinion  than  mat¬ 
ters  of  identity  of  persons  or  objects. 

3.  No  exception  is  properly  before  this  Court  for  the  defendant 
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Vanzetti  because  of  the  instruction  of  the  Court  (P.  183). 


LAW. 

For  law  concerning  comment  by  counsel  and  rulings  of  the  Court  on 
the  effect  of  absent  witnesses,  the  following  cases  are  controlling : 

McKim  vs  Foley,  170  Mass.  426. 

Buckley  vs  Boston  Elevated  Railway  Co.,  215  Mass.  60,  at  55. 
Delaney  vs  Berkshire  Street  Railway  Co.,  215  Mass.  591. 
Fitzpatrick  vs  Boston  Elevated  Railway  Co.  223  Mass.  475. 
Robinson  vs  Doe,  224  Mass.  319. 

Mikkelson  vs  Connolly,  229  Mass  360. 

London  vs.  Bay  State  Street  Railway  Co.,  231  Mass.  481. 


XII. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  counsel  for  defendant  Sacco  on  cross-examination  to 
witness  Lola  R.  Andrews  should  be  overruled  (P.  213).  The  question  is 
as  follows  (P.  213  top)  : 

“Q.  You  passed  the  man  standing  within  a  distance  that  you  estimate 
as  at  least  15  feet,  and  called  the  other  man  out  from  underneath  the  car?” 


ARGUMENT. 

1.  This  was  cross-examination.  The  method,  scope  and  extent  of 
cross-examination  was  within  the  sound  judicial  discretion  of  the  presiding 
judge. 

2.  The  admission  of  leading  questions  in  this  Commonwealth  rests 
within  the  discretion  of  the  presiding  judge,  and  is  not  open  to  revision  or 
exception. 

3.  The  question  was  excluded  because  it  assumed  something  that 
was  not  in  evidence.  On  P.  211  will  be  found  the  following  question :  “Q. 
And  when  you  came  back,  the  man  that  you  did  speak  to  was  underneath 
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the  car,  and  had  to  come  out  from  underneath  the  car  to  answer  your  in¬ 
quiry?  A.  Partly  under  the  car,  yes,  sir.” 

There  is  certainly  a  real  diiference  between  coming  out  from  underneath 
the  car  and  being  called  out  from  underneath  the  same.  It  is  submitted 
that  the  presiding  judge  did  not  exceed  his  discretion  in  excluding  this 
question. 


LAW. 

1.  As  to  leading  questions,  see 
Commonwealth  vs  Dies,  Supra. 

2.  On  cross-examination,  the  judge  presiding  at  the  trial  may  with¬ 
in  his  discretion  exclude  questions  which  assume  material  facts  which  are 
not  in  evidence. 

Colburn  vs  Hodgdon,  241  Mass.  183,  at  190. 

Boston  Rubber  Shoe  Co.  vs  Gordon,  178  Mass.  520,  at  522. 
White  vs  City  of  Boston,  186  Mass.  65,  at  67. 


XIII. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  counsel  for  defendant  Sacco  on  Cross-examination  to 
witness  Lola  R.  Andrews  should  be  overruled  (P.  216).  The  question  is 
as  follows  (P.  216) : 

“Q.  Well,  did  you  or  did  you  not  refer  to  a  conversation  that  you  had 
just  had  with  me?”  (referring  to  a  letter  written  by  the  witness). 


ARGUMENT. 

The  merits  of  this  exception  need  not  be  considered  by  this  Court  be¬ 
cause  the  District-Attorney  withdrew  his  objection  to  the  question,  and 
the  attorney  for  defendant  Sacco  then  declined  to  proceed  with  his  cross- 
examination  in  regard  to  the  contents  of  this  letter  (P.  223  bottom;  224 
top). 
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XIV. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  counsel  for  defendant  Vanzetti  on  cross-examination  to 
witness  Lola  R.  Andrews  should  be  overruled  (P.  248) .  The  question  is  as 
follows  (P.  248) : 

“Q.  And  prior  to  it  you  had  said  that  the  one  marked  ‘X’  was  not 
the  one?” 


ARGUMENT. 

1.  See  argument  to  exception  to  question  to  this  witness,  P.  213, 
Brief  Point  12,  P.  29  and  30. 

2.  The  Commonwealth  can  find  nothing  in  this  bill  of  exceptions 
which  shows  that  this  witness  ever  made  the  remark  indicated  by  this 
question.  It  was  within  the  discretion  of  the  presiding  judge  to  exclude 
the  question  on  the  ground  that  it  assumed  a  fact  which  had  not  been 
established  by  evidence.  It  should  be  noted  moreover  that  the  Court  gave 
counsel  the  privilege  of  putting  the  question  in  the  form  of  “Did  you”,  etc. 


XV. 

The  exception  taken  by  counsel  for  both  defendants  to  the  admission 
by  the  Court  of  the  question  by  the  Assistant  District-Attorney  on  redirect 
examination  to  witness  Andrews  should  be  overruled  (P.  251).  The 
question  is  as  follows  (P.  251) : 

“Q.  What  came  to  your  mind,  if  anything,  when  you  learned  of 
the  shooting? 

(P.  252  top)  A.  Why,  the  only  way  I  can  answer  that  is  this: 
When  I  heard  of  the  shooting  I  somehow  associated  the  man  I  saw  at  the 
car.” 


ARGUMENT. 

1.  This  was  re-direct  examination.  On  direct  examination  this 
witness  testified  that  she  went  to  South  Braintree  on  the  morning  of  April 
15,  1920,  and  there  saw  and  spoke  briefly  to  a  man  whom  she  identified  as 


32 


Sacco.  She  was  cross-examined  at  great  length  by  counsel  for  both  de¬ 
fendants,  and  during  the  cross-examination  of  counsel  for  defendant  V an- 
zetti  (P.  248)  was  asked  the  following  question: 

“Q.  Now,  referring  back  to  about  the  time  of  the  matter  in  Braintree 
where  this  shooting  occurred,  you  heard  of  it  about  that  time  or  shortly 
after  did  you  not? 

A.  Why,  I  heard  about  it  some  time  after  it  had  happened.  I  do  not 
know  just  what  time  it  was.” 

This  counsel  then  continued  his  cross-examination  (P.  248,  249),  and 
inquired  about  a  conversation  which  she  had  had  with  certain  police  of¬ 
ficers  after  she  had  heard  of  the  shooting.  This  question  was  finally 
framed  as  follows : 

“Q.  Do  you  recall  in  the  conversation  with  Officer  Corbett  or  some 
other  Quincy  police  officer  telling  one  or  both  of  them  that  you  could  not 
remember  the  faces  or  face  of  any  of  the  men  that  you  saw?” 
to  which  she  finally  replied : 

“A.  I  do  not  think  I  ever  said  it.” 

The  Assistant  District-Attorney  had  made  no  inquiry  concerning  such 
conversations.  They  were  referred  to  for  the  first  time  on  this  cross- 
examination  by  Mr.  McAnarney,  and  on  the  top  of  P.  252  will  be  found 
a  statement  by  the  Assistant  District- Attorney  of  the  purpose  of  the  ques¬ 
tion  in  issue  as  follows: 

“Mr.  Williams.  Well,  I  am  asking  the  question,  if  your  Honor  please, 
because  of  the  cross-examination  regarding  her  recollection  of  faces.” 

It  is  submitted,  therefor,  that  the  admission  of  the  question  was  with¬ 
in  the  judicial  discretion  of  the  presiding  judge  since  it  was  clearly  inquiry 
concerning  matters  opened  up  for  the  first  time  on  cross-examination, 
specifically  that  she  had  already  associated  the  defendant  Sacco  with  the 
shooting  when  she  had  these  particular  conversations,  thus  amplifying, 
explaining  and  enlarging  upon  her  positive  denial  (P.  249)  of  such  state¬ 
ments. 


LAW. 

1.  As  to  re-examination:  See  exception  to  question  to  Shelly  A. 
Neal  (P.  90)  Brief  Pt.  IV,  Law  1,  P.  18  and  19,  particularly. 

Mahoney,  Admr.  vs  Gooch,  246  Mass.  567,  at  570. 
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2.  As  to  her  expression  of  her  state  of  mind,  see : 
Walker  vs  Russell,  240  Mass.,  386,  at  391. 


XVI. 

The  exception  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  re-direct 
examination  to  witness  Andrews  should  be  overruled  (P.  254) .  The  ques¬ 
tion  and  answer  are  as  follows:  (P.  254)  : 

“Q.  Now,  will  you  tell  the  jury,  Mrs.  Andrews,  in  what  mental 
condition  you  were  by  reason  of  the  call  which  you  had  the  evening  two 
days  before  Mr.  Moore  called?  A.  Why,  I  was  nervous,  sir.” 


ARGUMENT. 

1.  As  a  preliminary  matter,  it  is  necessary  to  notice  that  there 
was  another  question  something  like  that  now  in  issue  on  P.  252,  the 
answer  to  which  was  stricken  out  on  P.  253,  bottom,  and  which  resulted 
in  a  statement  by  the  Assistant  District-Attorney  of  the  purpose  of  the 
question  in  issue.  (His  statement  in  on  P.254).  It  is  presumed  that 
this  colloquy  between  the  Court  and  Mr.  McAnarney  applied  to  the  ques¬ 
tion  in  issue  as  well  as  to  that  stricken  out  since  both  were  virtually 
part  of  the  same  field  of  inquiry. 

2.  It  is  submitted  that  the  question  in  issue  is  not  governed  by  the 
principles  reiterated  ini  Commonwealth  vs  Retkovitz,  222  Mass.  245, 
at  250.  In  cross-examination  of  this  witness  by  counsel  for  defendant 
Sacco,  she  was  asked  for  the  first  time  and  at  great  length  concerning 
the  talk  she  had  had  with  him  in  the  presence  of  others  when  he  called  on 
her  at  some  time  before  the  trial.  It  is  submitted  that  this  question  in  re¬ 
examination  was  asked  for  the  limited  purpose  of  showing  her  mental 
condition  when  this  conversation  with  Mr.  Moore  took  place  in  explana¬ 
tion  of  her  answers  to  these  inquiries  brought  out  for  the  first  time  on 
cross-examination.  The  admission  of  the  question  was  v/ithin  the  dis¬ 
cretion  of  the  presiding  judge,  particularly  since  it  was  in  explanation 
of  the  subject  matter  opened  up  for  the  first  time  on  cross-examination 
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by  defendant  Sacco’s  attorney.  There  was  no  abuse  of  discretion.  It 
is  not  a  question  arising  under  the  limited  doctrine  of  the  above  case, 
but  is  governed  by  the  cases  of  this  Court  concerning  the  method,  scope 
and  extent  of  re-examination.  The  Assistant  District-Attorney  did  not 
endeavor  to  show  that  she  had  made  earlier  statements  than  those  to 
Mr.  Moore  consistent  with  her  testimony  on  direct  examination  in  this 
case.  There  was  no  question  of  bias  or  recent  contrivance.  The  pur¬ 
pose  of  the  question  was  to  show  her  mental  condition  in  explanation 
of  whatever  answers  she  gave  to  Mr.  Moore’s  question  at  either  con¬ 
ference.  It  will  be  particularly  noted  morever  that  on  cross-examination 
this  witness  merely  failed  to  remember  any  inconsistency  between  what 
she  told  Mr.  Moore  and  her  testimony  in  this  case. 


XVIL 

The  exception  taken  by  counsel  for  defendant  Vanzetti  to  the  ad¬ 
mission  by  the  Court  of  the  question  by  the  Assistant  District-Attorney 
and  by  the  Court  on  re-direct  examination  to  witness  Andrews  should  be 
overruled  (P.  256  bottom).  The  question  and  answer  are  as  follows  (P. 
256  bottom)  : 

“The  Court.  You  may  ask  a  leading  question,  which  I  will  allow  you 
within  my  discretion.  ‘Did  she  talk  with  this  Italian  two  or  three  days 
before  concerning  the  alleged  shooting?’  (P.  257.)  A.  I  did  talk  with 
the  Italian  concerning  this  shooting,  yes,  sir.” 

ARGUMENT. 

1.  Exception  was  taken  only  by  counsel  for  defendant  Vanzetti. 
No  exception  was  taken  by  counsel  for  defendant  Sacco  to  this  particular 
question,  and  the  question  (P.  256  top)  was  answered  in  the  negative. 
So  that  the  admission  of  the  same  (P.256  top)  was  harmless  to  him 
and  also  to  defendant  Vanzetti. 

2.  The  question  repeated  above  in  its  general  aspects  was  no  more 
than  an  enlargement  upon  that  which  is  the  subject  of  the  exception  on 
P.  254,  Brief  Point  XVI,  P.  33  and  34,  therefore  material  as  to  her  mental 
condition  at  her  interview  with  Mr.  Moore. 
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3.  As  finally  framed  by  the  Court,  the  Assistant  District-Attorney 
by  this  question  asked  this  witness  whether  as  a  fact  this  particular  con¬ 
versation  took  place,  and  there  was  no  attempt  by  him  to  get  into  evi¬ 
dence  the  conversation  itself.  The  fact  of  this  conversation  was  material 
to  her  condition  when  seen  by  Mr.  Moore.  The  admission  of  the  ques¬ 
tion  was  within  the  judicial  discretion  of  the  Court.  There  was  no 
abuse  of  discretion. 


LAW. 

Sampson  vs  Sampson,  223  Mass.  451,  at  458. 
Commonwealth  vs  Feci,  235  Mass.  562,  at  567. 


XVIII. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  counsel  for  defendant  Vanzetti  on  re-cross-examina- 
tion  to  Michael  Levangie,  a  witness  called  by  the  Commonwealth,  should 
be  overruled  (P.260).  The  question  is  as  follows  (P.260)  :- 

“Q.  So  that  you  stand,  in  the  light  of  all  your  senses,  today  your 
position  is  that  I  never  spoke  to  you  there  at  the  gate  house,  whether  it  is 
two,  three  or  four  weeks  ago?  A.  I  don’t  know.” 

ARGUMENT. 

1.  See  arguments  to  exception  to  question  to  witness  Andrews, 
P.  213,  Brief  Point  XII,  PP.  29-30. 

2.  It  is  clear  that  counsel  for  defendant  Vanzetti  assumed  a  mater¬ 
ial  fact  which  was  not  in  evidence.  This  witness  said  he  did  not  remem¬ 
ber  talking  with  Mr.  McAnarney.  In  the  question  in  issue,  the  exami¬ 
ner  assumes  that  witness  said  he  had  never  spoken  to  him. 


XIX. 


The  exception  taken  by  counsel  for  both  defendants  to  the  admission 
by  the  Court  of  the  question  by  the  Assistant  District-Attorney,  and  by 
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the  Court  on  re-direct  examination  to  John  W.  Faulkner,  a  witness  called 
by  the  Commonwealth,  should  be  overruled  (P.268).  The  question  and 
answer  are  as  follows  (P.  268)  : 

“The  Court.  Not  in  that  form.  (To  the  witness)  What  effect, 
if  any,  did  the  South  Braintree  shooting  have  upon  your  mind?  A. 
Well,  it  had  that  much  on  my  mind  that  I  thought  that  was  one  of  the 
crowd  that  came  up  in  the  train  with  me.” 


ARGUMENT. 

This  was  re-direct  examination.  The  second  paragraph  of  such  ex¬ 
amination  in  this  bill  (P.  266)  is  a  question  by  the  Assistant  District- 
Attorney  enlarging  upon  a  subject  admittedly  inquired  into  by  Mr.  Moore. 
This  question  was  admitted  by  the  Court  (same  page)  against  the  defen¬ 
dant  Sacco  alone,  and  he  stated  that  it  had  “no  reference  nor  effect 
against  the  defendant  Vanzetti.”  The  Assistant  District-Attorney  (P.  267 
top)  then  reframed  the  question.  On  the  rest  of  the  page  will  be  found 
various  forms  of  unsuccessful  attempts  by  him  to  elicit  from  the  wit¬ 
ness  anything  that  was  said  as  the  man  witness  had  identified  as  defen¬ 
dant  Vanzetti  got  off  the  train.  Finally  in  an  endeavor  to  exhaust  the 
memory  of  the  witness  preparatory  to  leading  questions,  the  question 
in  issue  was  put  by  the  Court.  Mr.  Williams  finally  abandoned  this 
field  of  inquiry  and  allowed  Mr.  McAnarney  to  cross-examine.  The 
question  excepted  to  was  not  an  independent  question,  but  all  part  of 
the  process  commencing  with  the  second  paragraph  of  the  re-direct  ex¬ 
amination  just  referred  to  (P.  266),  and  ending  with  the  end  of  this 
examination  on  P.  268.  The  admission  of  the  question  was  within  the 
discretion  of  the  Court  since  this  was  re-examination,  and  the  object  of 
the  question  was  solely  to  refresh  the  memory  of  the  witness  concern¬ 
ing  his  recollection  of  what  a  person  said. 

2.  The  statement  of  the  Court  on  P.  266  it  is  submitted  makes  this 
question  harmless  and  unprejudicial  to  the  defendant  Vanzetti. 


XX. 


The  exception  taken  by  counsel  for  defendant  Vanzetti  to  the  ad- 


37 


mission  by  the  Court  of  the  question  by  the  Assistant  District-Attorney 
on  re-direct  examination  to  Frances  J.  Devlin,  a  witness  called  by  the 
Commonwealth,  should  be  overruled  (P.276).  The  question  is  as  fol¬ 
lows  (P.276  bottom)  :- 

“Q.  Miss  Devlin,  may  I  put  this  question  to  you:  Have  you  at 
any  time  had  any  doubt  of  your  identification  of  this  man?  (P.217.) 
A.  No.” 


ARGUMENT. 

1.  This  witness  identified  the  defendant  Sacco  (P.271)  as  the 
man  she  had  seen  in  an  automobile  after  the  shooting  on  April  15,  1920. 
The  Assistant  District-Attorney  was  certainly  entitled  on  re-direct  ex¬ 
amination  within  the  discretion  of  the  Court  to  prove  by  a  leading  ques¬ 
tion  the  degree  of  the  mental  conclusion  of  this  witness,  whether  posi¬ 
tive  or  weak.  It  is  submitted  that  the  question  was  not  leading,  al¬ 
though  whether  it  was  is  immaterial  to  this  exception.  Identity  of 
person  or  object  is  merely  a  mental  process  of  acquiring  impressions 
with  the  resulting  conclusion  from  them.  The  degree  of  such  impres¬ 
sions  is  highly  material. 

2.  Apart  from  other  considerations,  the  question  is  admissible  be¬ 
cause  it  rebuts  a  possible  inference  raised  in  cross-examination  that 
this  witness  was  not  positive  of  her  identity  of  the  defendant  Sacco. 
(Mr.  Katzmann’s  statement  P.276). 

Bay  State  Paper  Co.  vs  Duggan,  214  Mass.  166,  at  168. 


XXL 

The  exception  taken  by  both  defendants,  or  either  of  them,  to  the 
admission  by  the  Court  of  certain  questions  of  the  Assistant  District- 
Attorney  on  direct  examination  to  Louis  De  Beradinis,  a  witness  called 
by  the  Commonwealth,  should  be  overruled. 

1.  (P.278)  “Q.  Did  you  say  to  Mr.  Katzmann  T  am  not  sure 
that  is  the  man.  It  looks  to  me,  but  I  am  not  going  to  say  for  sure.  I 
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think  it  is,  but  am  not  sure.’  (P.  279)  A.  No,  he  didn’t  ask  me  that 
way.” 

The  questions  were  repeated  (P.  279),  and  finally  the  answer 
(P.  279) :  “A.  I  did  say,  but  I  didn’t  say  so  the  way  you  read  there.” 

2.  (P.279)  “Q.  Now,  will  you  tell  the  jury  what  you  did  say?” 
(P.  280)  A.  That  he  then  said  that  the  one  he  saw,  the  bandit  on 
Pearl  Street,  was  light,  long  faced  fellow.  That  is  what  he  said  in 
Brockton,  and  he  had  long  hair  and  light.  This  person  then  asked  him 
if  he  saw  Sacco.  He  said  “No,  I  can’t  say  sure  I  saw  Sacco.  The  one 
I  saw  was  light,  and  Sacco  was  dark.”  That  is  what  he  told  them  in 
Brockton. 

3.  (P.  280)  “Q.  Didn’t  you  tell  me  in  my  office,  no  later  than 

this  morning,  Mr.  Witness,  that  the  man  you  saw  in  the  Brockton  police 
court  looked  like  the  man  you  saw  on  Pearl  Street  on  the  day  of  the 
shooting,  though  you  could  not  be  sure?  A.  No,  Mr.  Williams,  you  are 
wrong.” 

4.  (P.  280  bottom)  “Q.  Didn’t  you  tell  me  that  same  thing  the 
other  day,  when  you  were  here  the  other  day  under  summons  of  court? 
(P.  281)  A.  Yes,  I  told  you  this  morning,  but  we  don’t  mention  Sacco 
at  all.” 


ARGUMENT. 

1.  On  P.  278  this  Court  will  find  the  following  summary  of  the 
testimony  of  this  witness  : 

“The  man  he  saw  had  a  long  face.  That  is  what  he  said  in  the 
Brockton  police  station.  It  was  a  long  face  and  awful  white  and  light 

hair  combed  in  the  back.  It  was  a  thin  fellow  he  saw . light 

weight.  He  does  not  know  as  to  his  nationality.  The  revolver  scared 

him  enough . He  has  not  seen  that  man  since  nor  has  he  seen 

anybody  that  looked  like  him.  He  was  taken  to  Brockton  police  court. 
He  did  see  someone  there.  There  was  a  lot  of  difference  between  the 
man  he  saw  on  Pearl  Street  and  the  man  he  saw  at  Brockton.  That  is 
what  he  said  at  that  time.” 

This  statement  shov^^s  conclusively)  jthat  this  witness  in  positive 
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terms  refused  to  identify  the  defendant  Sacco.  The  subject  matter  of 
this  inquiry  is  clearly  pertinent  and  material  to  the  issue.  The  first 
question  asked  for  a  specific  conversation  with  a  designated  person.  The 
time  and  place  of  the  same  were  set  forth  clearly  (P.  278).  The  sec¬ 
ond  question  allowed  witness  to  explain  his  answer  which  he  did.  The 
third  question  is  made  of  no  effect  because  of  the  negative  answer.  The 
fourth  question  taken  in  connection  with  the  third  question  and  prior 
proceedings  (P.278  through  P.280)  inquires  concerning  any  specific 
conversation  which  was  answered  and  explained  (P.281).  It  is  sub¬ 
mitted  that  the  terms  of  the  Statute  (General  Laws,  Chap.  233,  Section 
23)  were  literally  and  faithfully  complied  with. 

LAW. 

See  exceptions  to  questions  to  witness  Lewis  L.  Wade,  P.  106,  108, 
Brief  Point  VII,  P.  21-25. 


XXll. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the 
Court  of  the  question  of  counsel  for  defendant  Vanzetti  in  cross-exami¬ 
nation  to  Harry  E.  Dolbeare,  a  witness  called  by  the  Commonwealth, 
should  be  overruled  (P.284).  The  question  is  as  follows  (P.284): 

“Q.  Well,  doesn't  that  bring  to  your  mind  this  was  something  before 
ten  o’clock?” 

Also  it  would  seem  to  remarks  of  the  Court  (P.  284) :  “The  Court. 
You  assume  in  your  question  that  on  which  there  is  no  testimony.  On 
that  ground  I  will  exclude  it,  and  allow  you  to  put  it  in  proper  form, 
by  asking,  ‘Does  that  bring  to  your  mind  anything  that  happened  ?’  ” 

ARGUMENT. 

There  was  no  evidence  that  this  witness  had  seen  the  automobile 
before  ten  o’clock.  On  the  contrary,  the  evidence  discloses  that  it  was 
between  ten  o’clock  and  twelve  o’clock,  and  nearer  to  ten  than  twelve  (see 
P.  283,  bottom).  There  was  therefore  no  abuse  of  judicial  discretion 
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within  the  decisions  of  this  Court.  The  remarks  of  the  Court  were 
proper. 


LAW. 

Questions  concerning  improper  assumption  of  facts  have  been  offered 
elsewhere  in  this  brief.  See,  for  instance,  exception  to  question  to  Lola 
R.  Andrews,  P.  213,  Brief  Point  XII,  P.  29-30. 


XXIII. 

The  exception  taken  by  counsel  for  defendant  Vanzetti  to  the  exclu¬ 
sion  by  the  Court  of  the  question  by  counsel  for  defendant  Vanzetti  on 
cross-examination  to  William  S.  Tracy,  a  witness  called  by  the  Common¬ 
wealth,  should  be  overruled  (P.  290).  The  question  is  as  follows  (P.  290)  : 

“Q.  Mr.  Tracy,  you  say  that  this  man  (indicating) ,  one  of  these  men, 
resembled  one  of  the  men  you  saw  there? 

A.  Yes,  sir.” 


ARGUMENT. 

1.  The  information  that  the  defendant  Vanzetti  sought  was  accord¬ 
ing  to  this  record  procured.  The  answer  was  not  stricken  from  the  record 
and  the  jury  instructed  to  disregard  it,  and  therefore,  the  defendant  Van¬ 
zetti  was  not  harmed. 

2.  The  exclusion  of  the  question  was  within  the  discretion  of  the 
Court.  There  was  no  abuse  of  discretion  since  this  witness  on  direct  ex¬ 
amination  testified  that  one  of  the  men  that  he  saw  in  South  Braintree 
that  morning  was  Sacco,  making  these  remarks  in  this  language : 

(P.  288)  “A.  While  I  wouldn’t  be  positive,  I  would  say  to  the  best 

of  my  recollection  that  was  the  man.” 

This  was  a  positive  statement,  and  the  words  used  by  Mr.  McAnarney 
only  indicate  a  resemblance.  This  question  therefor  assumed  something 
that  was  not  in  evidence. 
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XXIV. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  counsel  for  defendant  Vanzetti  on  re-cross  examination 
to  Carlos  E.  Goodridge,  a  witness  called  by  the  Commonwealth,  should 
be  overruled  (P.  305,  310).  The  question  is  as  follows  (P.  305) : 

“Q.  Are  you  not  a  defendant  in  a  criminal  case  in  this  court? 
A.  No  sir.” 

See  also  conference  between  Court  and  counsel  (P.  310) . 


ARGUMENT. 

1.  It  is  clear  that  this  question  standing  alone  is  objectionable. 

Commonwealth  vs  Sullivan,  161  Mass.  59. 

2.  Taken  in  conjunction  with  the  statements  of  Court  and  counsel 
(P.  310),  this  question  taken  with  those  suggested  therein  is  still  clearly 
objectionable.  The  word  “conviction”  in  the  Statute  means  the  judgment 
of  the  Court.  Probation  after  a  plea  of  guilty  does  not  constitute  such 
judgment  (General  Laws,  Chap.  233,  Section  21). 

Commonwealth  vs  Gorham,  99  Mass.  420. 

Fay  vs  Harlan,  128  Mass.  244. 


The  exception  saved  for  both  defendants  by  the  Court  to  the  granting 
by  the  Court  of  the  motion  of  the  District-Attorney  for  a  view  of  the  al¬ 
leged  bandit  automobile,  and  the  taking  of  this  view  by  the  jury,  should 
be  overruled  (P.  341). 


ARGUMENT. 

This  matter  was  discretionary.  There  was  no  abuse  of  discretion. 
The  automobile  was  amply  identified  by  many  witnesses,  and  traced  from 
South  Braintree  to  the  so-called  Manley  Woods  where  it  was  found.  See 
particularly  the  testimony  of  the  following  witnesses : 

Shelley  A.  Neal,  P.  79. 


42 


Mark  Edward  Carrigan,  P.  92. 

Edward  C.  Langlois,  P.  146. 

Daniel  Buckley,  P.  310. 

Alta  Baker,  P.  312. 

George  H.  Chisholm,  P.  313. 

Francis  Charles  Clark,  P.  314. 

John  P.  Lloyd,  P.  321. 

Julia  Kelliher,  P.  322. 

Charles  L.  Fuller,  P.  330. 

William  S.  Hill,  P.  334. 

The  weight  to  be  given  this  automobile  as  evidence  was  for  the  jury. 
General  Laws,  Chap.  234,  Section  35. 

Commonwealth  vs  Chance,  174  Mass,  245,  at  247. 

Blanchard  vs  Holyoke  Street  Eailway  Company,  186  Mass.  582. 
Commonwealth  vs  Webster,  5  Cushing,  295  at  298. 


XXVL 

The  exceptions  taken  by  both  defendants  to  the  conduct  of  the  Assist¬ 
ant  District- Attorney  at  the  view  of  the  alleged  bandit  automobile  should 
be  overruled  (P.  343). 


ARGUMENT. 

The  Assistant  District-Attorney  put  a  pencil  into  a  hole  in  the  right 
rear  door  of  the  automobile.  No  harm  was  done,  but  if  such  conduct  was 
prejudicial  and  injurious  to  these  defendants,  the  error  was  cured  by  the 
prompt  action  of  the  Court  in  instructing  the  jury  to  disregard  the  in¬ 
cident  (P.  343) . 


XXVIL 


The  exception  taken  by  both  defendants  to  the  admission  of  certain 
money  (sixty-two  cents)  in  evidence  during  the  re-direct  examination  of 
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William  S.  Hill,  a  witness  called  by  the  Commonwealth,  should  be  over¬ 
ruled  (P.  352) . 


ARGUMENT. 

1.  This  money  was  admitted  by  the  Court  on  this  very  unusual 
ground :  For  the  purpose  of  destroying  the  foundation  for  any  argument 
by  counsel  for  the  defendants  that  Officer  Hill,  the  witness,  did  not  find  the 
money  in  the  automobile  that  he  said  he  did  find,  and  therefore,  that  the 
Commonwealth  had  concealed  evidence.  This  was  a  legitimate  use  of  dis¬ 
cretion  on  re-direct  examination,  and  is  not  objectionable,  nor  subject 
to  exception.  But  even  if  admitted  in  the  usual  manner,  the  evidence  was 
clearly  competent  since  this  money  constituted  objects  of  evidential  value 
which  were  material  to  the  issue,  because  it  might  have  been  some  evidence, 
for  instance,  of  part  of  the  scattered  payroll  taken  at  South  Braintree  by 
the  bandits  and  perhaps  hastily  divided  or  taken  from  the  automobile  in 
the  Manley  Woods. 

2.  It  was  admissible,  moreover,  to  show  in  part  the  condition  of  the 
automobile  when  first  found. 


LAW. 

It  is  a  well  established  rule  that  when  objects  have  evidential  force, 
they  may,  if  material,  be  introduced  in  evidence  and  exhibited  to  the 
jury. 

See  subsequent  points  in  this  brief. 

Commonwealth  vs  Johnson,  199  Mass.  55,  at  58. 


XXVIII. 

The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  question  or  questions  by  the  Assistant  District-Attorney  on  direct 
examination  to  Francis  J.  Murphy,  a  witness  called  by  the  Commonwealth, 
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should  be  overruled  (P.  355).  The  question  is  as  follows  (P.  353)  : 

“Q.  Whereabouts  in  Fair  Oaks  Road? 

(P.  355)  A.  In  front  of  the  home  of  a  Mr.  Zeffer.” 


ARGUMENT. 

It  will  be  noticed  that  the  Court  stated  (P.  355)  :  “The  Court.  I 
admit  it  for  the  purpose  of  identification  of  that  car”,  and  again  on  P.  355 : 
“The  Court.  The  theft  has  nothing  to  do  with  this  case  whatever.” 

These  remarks  were  obviously  said  within  the  hearing  of  the  jury. 

The  witness  lost  this  automobile  in  Needham,  Norfolk  County,  on  No¬ 
vember  23, 1919.  He  identified  the  alleged  bandit  automobile  as  that  which 
he  had  lost.  He  gave  its  registration  number  in  1919  (P.  353).  The  next 
witness,  Warren  H.  Ellis  (P.  356)  testified  that  he  lost  the  number  plates 
No.  49783,  in  Needham,  January  6,  1920.  The  testimony  of  Francis 
Charles  Clark,  P.  314,  and  Julia  Kelliher,  P.  322,  shows  clearly  that  the 
automobile  that  passed  them  that  day  bore  the  registration  number  as 
above  indicated.  The  question  in  issue  was  admitted  solely  for  the  purpose 
of  the  identification  of  this  automobile,  part  of  the  final  steps  of  this  dif¬ 
ficult  process.  Whether  or  not  an  object  is  sufficiently  identified  to  be  in¬ 
troduced  in  evidence  is  a  preliminary  question  of  fact  to  be  determined 
by  the  trial  judge,  and  is  not  subject  to  exception.  The  admission  or 
exclusion  of  a  preliminary  question  tending  to  establish  an  identity  of  an 
object  is  therefore  within  the  judicial  discretion  of  the  presiding  judge. 
It  is  submitted  that  this  question  was  a  preliminary  question  to  the  Court 
tending  to  establish  identity  of  the  automobile.  There  was  no  abuse  of 
discretion.  The  fact  that  it  was  long  before  stolen  from  this  witness  is 
only  incidental  to  the  question  of  identity,  and  especially  in  view  of  the 
remarks  of  the  Court  to  the  jury,  clearly  it  does  not  violate  the  recognized 
doctrine  reiterated  in  Commonwealth  vs  Feci,  235  Mass.  562,  at  567,  “that 
a  man  is  not  to  be  convicted  of  a  criminal  offense  by  evidence  that  he  has 
previously  committed  crimes  wholly  disconnected  from  that  for  which  he 
is  placed  on  trial”.  There  was  certainly  no  evidence  to  connect  either  Sac¬ 
co  or  Vanzetti  with  this  theft.  This  testimony  completes  the  establishment 
of  identity  of  this  automobile. 
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XXIX. 

All  the  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  certain  questions  by  the  Assistant  District-Attorney  on  direct 
examination  to  Ruth  Corinne  Johnson,  a  witness  called  by  the  Common¬ 
wealth,  should  be  overruled. 

The  questions  are  enumerated  below. 

1.  (P.  359)  “Q.  Then  what  happened,  tell  us  please?  A.  I 

went  to  the  door  after  I  heard  a  knock  and  asked  who  it  was.” 

2.  (P.  359)  “When  he  got  right  up  to  me,  I  said  my  husband  would 
be  right  out.” 

3.  (P.  361)  “Q.  What  did  you  do  then?  A.  I  knocked  at  the 

door.” 

4.  (P.  361)  “Q.  What  did  you  do  after  you  went  into  the  Bartlett 

house?  A.  I  telephoned. 

5.  (P.  361)  “Q.  To  whom?  A.  West  Bridgewater  police.” 

6.  (P.  363)  “Q.  Where  did  you  see  him?  A.  At  the  Brock¬ 

ton  police — ” 

7.  (P.  363)  “Q.  Do  you  know  who  he  was?  A.  Yes. 

Q.  Who?  A.  Boda.” 

8.  (P.  364)  “Q.  Who  was,  or  who  were  by  the  motorcycle  at  that 

time,  if  anybody?  A.  The  three  men  I  saw  first,  one  with  the  motor 
cycle,  and  the  two  that  followed  me  up  the  street.”  They  were  standing 
right  by  the  side  of  the  car.  The  side  car  was  on  the  right  hand  side  and 
they  were  standing  beside  it  and  the  fellow  driving  it  was  sitting  there 
as  if  just  ready  to  start  it,  sitting  on  the  seat.” 

9.  (P.  364) .  “Q.  How  far  was  Boda  from  that  group  on  the  mo¬ 
torcycle  when  you  saw  him  going  towards  it?  A.  I  don’t  know  as 

I  can  tell  just  how  far.” 

10.  (P.  368)  “Q.  Did  he  go  anywhere,  so  far  as  you  know? 

A.  Yes.  Q.  Where?  A.  Down  the  garage.” 

11.  (P.369)  “Q.  How  long  was  he  out  of  the  house  at  that  time? 

A.  Quite  a  few  hours.” 
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ARGUMENT, 

1.  All  these  exceptions  should  be  considered  together.  The  objection 
to  their  admission  can  only  be  on  one  ground — ^that  they  were  immaterial 
to  the  issue.  These  questions  were  offered  to  prove  that  these  defendants 
were  at  this  house  at  this  time,  and  acted  and  looked  suspiciously  within 
the  view  and  hearing  of  this  witness,  solely  to  prove  by  their  actions  their 
consciousness  of  guilt  of  their  participation  in  this  crime.  Consciousness 
of  guilt  may  be  manifested  in  many  ways,  but  clearly  by  the  suspicious 
actions  of  persons  accused  of  crime  near  the  time  or  vicinity  of  the  crime. 

2.  In  a  case  of  this  magnitude,  it  is  obviously  impossible  that  all  ev¬ 
idence  offered  by  the  Commonwealth  or  by  the  defendants  can  be  clearly 
material  at  the  time  it  is  offered.  It  is  not  necessary  that  every  piece  of 
evidence  submitted  should  be  sufficient  in  itself  to  prove  the  main  fact  in 
issue.  It  is  submitted  that  these  questions  taken  together  with  the  rest 
of  the  testimony  of  this  witness,  and  with  the  testimony  of  Simon  Eugene 
Johnson,  and  with  the  testimony  of  Sacco  and  Vanzetti  are  clearly  ad¬ 
missible  and  material  to  establish  the  guilt  of  the  defendants. 

3.  If  neither  Sacco  nor  Vanzetti  were  present  at  the  home  of  Mr. 
Johnson  on  this  night,  the  testimony  of  Mrs.  Johnson  would  have  clearly 
been  immaterial.  She  identified  Sacco  as  one  of  the  men  she  had  seen 
that  night  (P.  362).  She  described  a  man  who  might  have  been  Vanzetti. 
In  the  direct  examination  of  Vanzetti  (P.  832)  it  will  be  found  that  he 
admitted  being  at  the  Johnson  house  that  night  in  the  company  of  Boda 
and  Orciani;  also  in  the  direct  examination  of  Sacco  (P.  898  through  901), 
it  will  be  found  that  he  admitted  he  was  there  also  at  the  same  time.  Both 
said  that  they  came  to  this  house  to  get  Boda’s  automobile  with  which  they 
were  to  collect  radical  literature.  If,  therefor,  there  was  any  doubt  con¬ 
cerning  the  materiality  of  these  questions,  or  of  the  connection  between 
these  defendants  and  Boda  and  Orciani,  these  grounds  of  objection  were 
fully  and  amply  cured,  both  by  the  full  testimony  of  Mr.  and  Mrs.  Johnson, 
and  by  the  testimony  of  the  defendants  themselves. 

4.  When  Sacco  and  Vanzetti  were  arrested  at  Brockton  later  that 
night,  each  was  found  to  be  armed.  These  facts  and  others,  for  instance, 
their  inconsistent  statements  made  after  their  arrest,  form  part  of  the  in¬ 
quiry  of  the  questions  in  issue,  and  make  such  testimony  of  great  strength 
to  prove  consciousness  of  guilt. 
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5.  The  meaning  and  purpose  of  this  testimony  was  fully  explained 
by  the  Court  in  his  charge  to  the  jury  (P.  1155,  1156). 


LAW. 

1.  The  conduct  and  general  demeanor  of  the  accused  after  the  crime 
are  competent  for  the  purpose  of  showing  consciousness  of  guilt. 

Commonwealth  vs  Brigham,  147  Mass.  414. 

Commonwealth  vs  Goldberg,  212,  Mass.  88. 

Commonwealth  vs  Cline,  213,  Mass.  225. 

Commonwealth  vs  Russ,  232  Mass.  58,  at  71. 

2.  Evidence  not  material  standing  alone  may  be  made  so  by  other 
evidence  introduced  later. 

Attorney-General  vs  Pelletier,  240  Mass.  264,  at  314. 


The  exception  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  direct  exami¬ 
nation  to  witness  Ruth  Corinne  Johnson  should  be  overruled  (P.  366). 
The  question  is  as  follows  (P.  366) : 

“Q.  Well,  was  the  conversation  about  going  to  the  Bartlett  House? 
A.  Yes.” 


ARGUMENT. 

This  question  was  put  in  this  form  because  it  was  a  compromise  of  an 
earlier  question  on  the  same  subject  (P.  366)  which  was  excluded  and  put 
in  a  form  finally  approved  by  the  Court.  It  is  an  inquiry  for  the  fact  of 
whether  a  particular  conversation  between  husband  and  wife  took  place, 
not  for  the  conversation  itself.  The  fact  of  going  to  the  Bartlett  house 
was  material  to  the  issue  of  consciousness  of  guilt. 

Sampson  vs  Sampson,  223  Mass.  451,  at  458. 
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XXXL 

The  exception  taken  by  both  defendants  to  the  admission  by  the 
Court  of  questions  by  the  Assistant  District-Attorney  on  direct  examina¬ 
tion  to  Simon  Eugene  Johnson,  a  witness  called  by  the  Commonwealth, 
should  be  overruled  (P.371). 

1.  (P.  372)  “Q.  Well,  where  does  Mike  Boda  live?”  The  origi¬ 
nal  answer  having  been  stricken  from  the  record  (P.  372).  (P.  373) 

“A.  Corner  of  South  Elm  and  Lincoln.” 

2.  (P.  373  bottom)  “Q.  Now,  what  did  you  do  there?  (P.  375 
top)  A.  I  went  to  get  his  car.” 

ARGUMENT. 

1.  These  questions  were  material  for  the  purpose  for  which  they 
were  offered — ^to  show  consciousness  of  guilt.  The  whole  testimony  of 
this  witness  is  in  reality  a  virtual  continuance  of  the  testimony  of  the 
previous  witness,  his  wife,  Mrs.  Johnson.  As  to  Boda,  see  the  testi¬ 
mony  of  Sacco  and  Vanzetti,  and  further  arguments  in  this  brief,  partic¬ 
ularly  Michael  E.  Stewart,  P.  440,  Brief  Point  45,  P.  61  and  62. 

2.  See  arguments  on  questions  to  Mrs.  Johnson,  as  enumerated  in 
Brief  Point  XXIX,  P.  45  and  46. 


XXXIL 

The  exception  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  question  by  the  Assistant  District-Attorney  on  direct  ex¬ 
amination  of  witness  Simon  Eugene  Johnson  should  be  overruled  (P.  376) . 
The  question  is  as  follows  (P.  376)  : — 

“Q.  Now,  you  need  not  answer  this  until  my  friends  have  a  chance 
to  object.  Was  that  talk  in  reference  to  his  automobile?  A.  Yes.” 

ARGUMENT. 

This  question  does  not  call  for  the  talk,  but  inquires  whether  there 
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was  a  talk  concerning  this  particular  automobile.  It  is  well  within  the 
doctrine  of  Sampson  vs  Sampson,  Supra. 

Commonwealth  vs  Feci,  235  Mass.  562,  at  567. 

See  Argument,  Brief  Point  XXXIII,  P.  50  and  51. 


XXXIII. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  questions  by  the  Assistant  District- Attorney  on  re-direct 
examination  to  witness  Simon  Eugene  Johnson  should  be  overruled 
(as  enumerated  infra). 

The  question  is  on  P.  378,  and  restated  on  P.  463  when  this  witness 
was  recalled. 

“Q.  Now,  Mr.  Johnson,  you  need  not  answer  this  question  until 
the  Court  has  passed  upon  it. What  talk  did  you  have  with  Boda  in  front 
of  your  house  that  night?” 

The  answer  is  to  be  found  on  P.  463,  the  witness  having  been  recalled 
for  that  purpose. 


ARGUMENT. 

1.  This  being  re-direct  examination,  the  exclusion  or  admission 
of  the  question  was  within  the  discretion  of  the  Court,  particularly  if 
the  subject  matter  had  been  opened  up  on  cross-examination.  It  is  sub- 
mxitted  that  this  question  was  opened  up  on  cross-examination,  and  at 
least,  that  the  ruling  of  the  Court  thereon  was  not  plainly  wrong  and 
an  abuse  of  discretion.  On  P.  378  are  to  be  found  the  questions  asked 
by  counsel  for  Vanzetti  on  cross-examination,  later  read  by  the  Court 
for  his  guidance  (P.461).  This  question  on  P.378  is  significant.  The 
question  was  asked  by  Mr.  McAnarney  in  cross-examination  as  follows: 

“Q.  You  advised  him  not  to  take  the  car  and  run  it  without  the 
1920  plates,  didn’t  you?  A.  Yes.” 

It  is  submitted  that  this  question  and  answer  brought  into  evidence 
a  part  of  the  conversation  between  Boda  and  Johnson,  and  that  the  Assist¬ 
ant  District-Attorney  was  then  entitled  to  inquire  further  concerning 
this  subject.  The  answer  to  the  question  in  issue  was  brief  and  con- 
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cise,  and  referred  only  to  the  number  plates  and  to  the  taking  of  the 
automobile,  and  was  directly  explanatory  of  the  question  put  by  Mr. 
McAnarney  as  just  indicated.  There  was  therefor  no  abuse  of  discretion. 

2.  The  question  is  clearly  material  on  the  question  of  consciousness 
of  guilt. 

3.  The  meaning  and  purpose  of  this  testimony  was  fully  explained 
by  the  Court  in  his  charge  to  the  jury  (P.  1156) . 


LAW. 

Cases  concerning  the  same  subject  have  been  previously  offered  in 
this  brief. 


XXXIV. 

The  exception  taken  by  both  defendants  in  this  case  to  the  admission 
by  the  Court  of  the  questions  by  the  Assistant  District  Attorney  on  direct 
examination  to  Napoleon  Joseph  Ensher,  a  witness  called  by  the  Common¬ 
wealth,  should  be  overruled  (see  infra) .  There  are  five  of  these  questions. 
The  Commonwealth  believes  it  is  only  necessary  to  quote  two  on  this  brief, 
the  first  and  the  last.  The  other  three  questions  are  to  be  found  on  P.  383. 

1.  (P.  382)  “Q.  Do  you  know  where  he  lived  in  1920? 

A.  Why,  yes,  I  think  he  lived  down  at  the  comer.” 

5.  (P.  384)  “Q.  Do  you  know  whether  or  not  Boda  had  an  auto¬ 

mobile  while  he  was  there?  A.  Yes,  sir.” 


ARGUMENT. 

The  questions  and  answers  were  merely  preliminary  to  the  question 
which  was  excluded  by  the  Court  (P  384),  and  were  admitted  condition¬ 
ally.  This  witness  was  suspended  and  never  recalled.  The  preliminary 
questions  were  admitted  in  the  usual  manner  in  anticipation  of  a  vital 
question  to  be  offered  later.  This  vital  question  was  excluded.  The  pre- 
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liminary  questions  were  harmless.  The  jury  had  just  heard  of  Boda  from 
the  testimony  of  the  Johnsons,  and  had  learned  from  Mr.  Johnson  that  he 
(Boda)  had  an  Overland  automobile  which  was  being  repaired  by  Mr. 
Johnson.  These  preliminary  questions  did  not  betray  that  the  automobile 
referred  to  by  Mr.  Williams  in  his  offer  of  proof  (P.  385  top)  was  the 
subject  matter  of  the  inquiry.  The  defendants  should  have  moved  the 
Court  to  instruct  the  jury  to  disregard  this  testimony  if  they  considered 
it  harmful.  They  failed  to  take  this  step,  however,  and  apparently  re¬ 
mained  content  throughout  the  trial  (see  P.  488  bottom). 


LAW. 

1.  Evidence  may  be  admissible,  even  though  standing  alone  it  might 
not  be  material  since  it  may  be  made  material  by  the  proof  of  other  facts. 

Attorney-General  vs.  Pelletier,  240  Mass.  264,  at  314. 

2.  When  evidence  is  introduced  conditionally  under  objection,  if  it 
is  not  later  made  competent  by  other  circumstances,  it  is  the  duty  of  the 
objecting  parties  to  move  to  strike  out  such  evidence,  and  their  failure 
to  do  so  gives  them  no  grounds  with  which  to  support  their  earlier  objec¬ 
tion. 

Commonwealth  vs.  Johnson,  199  Mass.  55,  at  59. 

See  infra  on  questions  to  witness  Leon  W.  Rand,  P.  415,  Brief 

Point  XXXIX,  P.  55  and  56. 


XXXV. 

The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  certain  questions  by  the  Assistant  District-Attorney  on  direct  examina¬ 
tion  to  Michael  J.  Connolly,  a  witness  called  by  the  Commonwealth,  and  to 
the  admission  in  evidence  of  the  revolver  found  on  the  person  of  defendant 
Vanzetti  at  the  tim.e  of  his  arrest  (P.  395)  should  be  overrruled.  The 
questions  are  as  follows: 

1.  (P.  394)  “Q.  Showing  you  that  revolver,  I  ask  you  if  you 

know  what  revolver  that  is?  (P.  395)  A.  Yes.” 
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2.  (P.  395)  “Q.  What  revolver  is  it?  A.  That  is  the  revol¬ 

ver  that  was  found  on  Vanzetti.” 

And  the  Commonwealth  assumes  the  questions  on  the  same  page  (P.  395) 
just  prior  to  the  introduction  of  the  revolver  in  evidence,  although  these 
exceptions,  other  than  those  to  the  questions  above  specified,  were  taken 
by  counsel  for  Vanzetti  alone.  They  are  submitted  on  this  brief  with  the 
above  two  questions. 


ARGUMENT. 

1.  Whether  an  object  is  sufficiently  identified  is  a  preliminary  matter 
for  the  Court,  and  it  follows  that  the  admission  or  exclusion  of  questions 
bearing  on  such  identity  is  within  the  discretion  of  the  presiding  judge. 
There  was  no  abuse  of  discretion  since  the  inquiry  was  fairly  designed  to 
elicit  from  this  witness  from  whom  he  had  taken  or  received  this  revolver, 
or  whether  he  recognized  the  object  shown  to  him  by  the  Assistant  Dis¬ 
trict-Attorney  as  the  revolver  which  he  had  found  on  Vanzetti. 

\ 

2.  This  revolver  was  clearly  admissible  in  evidence.  It  is  material 
since  this  witness  found  it  on  the  person  of  the  defendant  Vanzetti  when 
arrested,  and  to  show  that  this  defendant  had  the  opportunity  and  was 
knowingly  in  possession  of  the  means  of  committing  or  participating  in 
this  crime.  The  fact  that  a  particular  piece  of  evidence  was  not  con¬ 
clusive  of  guilt  did  not  render  it  inadmissible.  Later  this  revolver  be¬ 
came  of  utmost  materiality  and  significance  as  evidence  to  connect  this 
defendant  directly  with  the  shooting  because  the  Commonwealth  offered 
evidence  to  show  that  this  revolver  belonged  to  Berardelli.  See  testimony 
of  Mrs.  Sarah  Berardelli,  P.  425 ;  James  F.  Bostock,  P.  97 ;  George  F. 
Fitzemeyer,  P.  432;  James  H.  Jones,  P.  437;  Lincoln  Wadsworth,  P.  429. 

The  weight  and  significance  of  the  evidence  was  for  the  jury. 


LAW. 

Commonwealth  vs  Williams,  2  Cushing,  582. 
Commonwealth  vs  Betton,  5  Cushing,  427. 
Commonwealth  vs  Burke,  12  Allen,  182. 
Finnegan  vs  Dugan,  14  Allen,  197. 
Commonwealth  vs  Costley,  118  Mass.,  21. 
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Commonwealth  vs  Brown,  121  Mass.  69. 
Commonwealth  vs  Blair,  126  Mass.  40. 
Commonwealth  vs  Brothers,  158  Mass.  201. 
Commonwealth  vs  Gangi,  243  Mass.  341,  at  344. 


XXXVL 

The  exception  taken  by  counsel  for  defendant  Vanzetti  to  the  exclu¬ 
sion  by  the  Court  of  the  question  by  him  on  cross-examination  to  witness 
Michael  J.  Connolly  should  be  overruled  (P.  402).  The  question  is  as 
follows  (P.  402) : — 

“Q.  Were  you  there  when  anyone  came  in  there  and  said  anything 
indicating  that  they  did  not  recognize  these  men?” 


ARGUMENT. 

This  question  was  an  indirect  way  of  finding  out  whether  the  witness 
had  heard  certain  people  say  that  they  did  not  recognize  these  men.  The 
inquiry  could  have  gone  no  further.  Neither  a  negative  nor  a  positive 
answer  would  have  served  any  useful  purpose.  The  question  is  too  gen¬ 
eral  in  its  scope.  It  does  not  indicate  any  particular  person,  any  parti¬ 
cular  defendant,  or  any  particular  talk  by  anyone.  The  exclusion  of  the 
question  was  a  reasonable  and  proper  exercise  of  discretion  by  the  Court. 


XXXVII. 

The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  question  by  the  Assistant  District-Attorney  on  direct  examination 
to  Merle  A.  Spear,  a  witness  called  by  the  Commonwealth,  should  be  over¬ 
ruled  (P.  408).  The  question  is  as  follows  (P.  408)  : — 

“Q.  Now,  what  was  done  with  them  on  the  drive  to  the  police  sta¬ 
tion  or  what  did  you  hear  any  of  them  say,  if  anything?  A.  Why,  on 
the  way  up,  probably  halfway  up,  through  some  talk  of  one  of  the  police 
officers  about  keeping  their - ” 
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and  further  on  P.409 

“I  think  that  Officer  Snow  told  Sacco  on  the  way  up  to  keep  hands 
where  he  could  see  them.” 

And  this  Court  should  further  note  this  question  and  answer  (P.  409) 
in  this  connection,  although  no  exception  was  taken  by  either  defendant. 

“Q.  Did  you  hear  them  say  anything?  A.  I  heard  Sacco  say  to 
Officer  Snow,  ‘You  need  not  be  afraid  of  me.’  ” 


ARGUMENT. 

It  is  submitted  that  the  Court  confined  this  question  to  what  was 
said,  and  that  the  defendants  excepted  only  to  the  introductory  portion  of 
the  inquiry  and  took  no  exception  to  the  conversation  with  Sacco.  When 
arrested  Sacco  had  concealed  on  his  person  a  thirty-two  calibre  automatic 
Colt  pistol.  The  answer  to  the  above  question  would  indicate  to  the 
officer  talking  with  him  that  he  did  not  have  any  weapon.  This  state¬ 
ment  was  an  obvious  falsehood  on  facts  relevant  to  the  issue,  and  was 
clearly  admissible  to  show  consciousness  of  guilt.  The  question  of  the 
police  officer  which  elicits  an  obviously  false  reply  is  an  immaterial,  al¬ 
though  necessary  part  of  such  reply,  and  an  exception  to  the  question  to 
such  police  officer  is,  therefore,  not  well  taken.  The  weight  of  Sacco’s 
statements  was  for  the  jury. 


LAW. 

Commonwealth  vs  Trefethen,  157  Mass.  180,  at  199. 
Commonwealth  vs  Anderson,  220  Mass.  142,  at  144. 
Commonwealth  vs  Sherman,  234  Mass.  7,  at  12. 


XXXVlll. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  the  automatic  pistol  found  on  defendant  Sacco  by  witness  Merle 
A.  Spear  should  be  overruled  (P.  410) . 
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ARGUMENT. 

This  automatic  pistol  was  properly  identified  by  witness  Spear  (P. 
409),  and  was  clearly  material  to  the  issues  of  this  case,  and  therefore  ad¬ 
missible.  It  is  submitted  that  it  is  unnecessary  to  go  into  detail  in  this 
matter. 


XXXIX. 

All  exceptions  taken  by  the  defendants,  or  either  of  them,  to  the 
admission  by  the  Court  of  certain  questions  in  the  testimony  of  Leon  W. 
Rand,  a  witness  called  by  the  Commonwealth  (P.  411)  and  of  Michael  J. 
Connolly,  recalled  (P.  415)  should  be  overruled. 


ARGUMENT. 

1.  It  is  submitted  that  it  is  not  necessary  to  set  forth  these  various 
questions  since  the  exception  to  the  admission  thereof  can  be  briefly  dis¬ 
posed  of.  The  Assistant  District-Attorney  proposed  to  introduce  in  evi¬ 
dence  two  photographs,  one  of  defendant  Sacco  and  one  of  defendant  Van- 
zetti,  for  certain  purposes.  These  two  witnesses,  Rand,  the  photographer, 
and  Connolly,  the  police  officer,  who  took  these  prisoners  to  Rand’s  Studio, 
were  called  simply  to  identify  the  pictures  and  to  describe  all  the  condi¬ 
tions  in  which  they  were  taken,  preliminary  to  offering  them  in  evidence. 
These  questions  were  merely  preliminary.  The  Court  allowed  them  in  his 
discretion  simply  to  aid  him  in  determining  whether  they  were  sufficiently 
identified  to  be  admissible  in  evidence.  The  Court  suspended  this  pre¬ 
liminary  hearing  (P.  420).  The  jury  were  not  in  the  court  room  during 
the  larger  part  of  the  inquiry  (from  P.  416) .  The  matter  was  never 
again  referred  to.  These  questions  were  merely  preliminary  and  were 
admitted  within  the  discretion  of  the  Court.  There  was  no  abuse  of  dis¬ 
cretion.  The  method  and  manner  of  conducting  this  inquiry  was  within 
the  discretion  of  the  Court  as  in  all  preliminary  matters,  for  instance,  a 
hearing  in  the  absence  of  the  jury  as  to  the  admissibility  of  a  confession. 

2.  Since  this  evidence  was  never  admitted,  preliminary  questions 
as  to  their  identity  and  other  matters  concerning  them  were  immaterial. 
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and  the  defendants  should  have  moved  to  strike  out  this  testimony  and  to 
request  the  Court  to  instruct  the  jury  to  disregard  it  if  they  considered  it 
harmful.  This  they  did  not  do.  Their  exceptions  are  not  properly  taken 
because  of  this  omission. 

3.  These  questions  were  clearly  harmless  and  unprejudicial. 

LAW. 

As  to  the  duty  of  the  defendants  to  move  to  strike  out  these  questions, 

see: 

Commonwealth  vs  Johnson,  199  Mass.  55,  at  59. 

Magnan  vs  Fuller,  222  Mass.  530,  at  534. 


XL 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  two  questions  by  the  Assistant  District-Attorney  on  direct  ex¬ 
amination  to  Daniel  T.  Guerin,  a  witness  called  by  the  Commonwealth, 
should  be  overruled  (P.  423).  The  questions  are  as  follows  (P.  424)  : — 

“Q.  Well,  did  she  at  that  time  give  you  a  number?  A.  She  did.” 

“Q.  At  the  time  she  gave  you  the  number,  was  the  subject  of  your 
conversation  the  automobile  which  she  had  previously  seen?  A.  Yes, 
Sir.” 


ARGUMENT. 

1.  One  Julia  Kelliher,  a  young  lady  of  sixteen  years,  had  previously 
been  called  as  a  witness  for  the  Commonwealth  (P.  322).  She  testified 
(P.  323)  that  she  was  on  Pearl  Street,  Brockton,  about  3.45  to  3.50  p.  m., 
April  15,  1920.  She  saw  an  automobile  pass  her  raising  a  lot  of  dust, 
and  took  down  the  number,  partly  from  the  rear  and  partly  from  the 
back.  There  was  an  “83”  on  the  end,  and  she  knew  there  was  a  “9”  and 
a  “7”.  She  thought  she  put  it  down  when  she  got  home.  She  saw  and 
talked  with  witness  Guerin  the  following  Sunday  and  gave  him  this  num¬ 
ber  which  she  remembered.  She  identified  both  defendants  as  the  two 
men  in  this  automobile.  On  both  direct  and  cross-examination,  she  said 
she  gave  the  number  to  witness  Guerin. 
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Now  it  is  clear  that  what  she  told  Lt.  Guerin  would  be  hearsay  evi¬ 
dence  and  not  admissible.  It  is  submitted  that  although  perhaps  leading, 
these  questions  did  no  more  than  ask  for  the  fact  of  the  particular  con¬ 
versation.  No  inquiry  is  made  as  to  what  was  said  by  Miss  Kelliher  in 
this  conversation.  The  fact  was  competent  and  material.  The  gist  of 
these  two  questions  is  an  interrogation  of  the  witness  as  to  whether  he 
had  a  conversation  with  Miss  Kelliher  about  the  automobile  and  the  num¬ 
bers. 

2.  But  even  if  these  questions  were  improperly  admitted,  which  the 
Commonwealth  denies,  the  defendants  Sacco  and  Vanzetti  could  not  have 
been  harmed  or  prejudiced,  since  witness  Kelliher  had  already  testified, 
without  objection  by  either  defendant,  that  she  had  talked  with  Lt.  Guerin 
and  had  told  him  the  number,  and  it  may  be  inferred  that  if  she  talked 
with  him  about  the  numbers,  she  had  talked  with  him  about  the  automobile. 
The  answers  to  these  questions  in  issue  do  not  disclose  what  the  number 
was,  nor  what  was  said  at  the  conversation,  except  that  the  automobile  and 
the  number  was  the  subject  matter.  What  she  said  about  the  occupants, 
speed  of  the  automobile,  or  who  was  in  the  same,  or  what  was  in  the  back 
seat,  we  do  not  know  from  these  answers.  Briefiy,  no  more  is  disclosed  by 
these  answers  than  was  from  the  entire  examination  of  the  person  with 
whom  this  witness  had  this  talk,  and  to  her  testimony  on  the  same  subject 
no  objection  was  made. 


LAW. 


1.  As  to  conversation,  see 
Sampson  vs  Sampson,  Supra. 

2.  No  harm  is  done  the  exception  party  where  an  improper  question 
is  admitted  if  the  same  evidence  in  substance  was  admitted  without  ob¬ 
jection  earlier  in  the  trial. 

Chandler,  Exec,  vs  Prince,  217  Mass.  451,  at  459. 


XLL 


The  exception  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  question  by  the  Assistant  District-Attorney  on  direct  examination 
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to  William  F.  Chandler,  a  witness  called  by  the  Commonwealth,  should  be 
overruled  (P.  428).  The  question  is  as  follows  (P.  428)  : — 

“Q.  At  some  time  did  Mr.  Clark  see  this  automobile?  (P.  429) 
A.  Yes,  sir.” 


ARGUMENT. 

1.  The  objectionable  question  in  this  line  of  inquiry  was  properly 
excluded  (P.  429).  The  question  in  issue  is  simply  introductory  to  it,  and 
the  inquiry  might  have  been  made  competent  and  material  by  other 
later  questions,  the  nature  of  which  was  at  that  time  unknown  to  the 
Court.  Such  questions  were  never  offered.  The  Court  had  a  right  within 
his  discretion  to  admit  this  question  if  he  believed  it  was  introductory  to 
interrogation  that  would  be  competent.  No  injury  was  done  to  either 
defendant.  Each  piece  of  evidence  cannot  in  itself  be  material,  but  must 
be  considered  together  with  other  testimony  in  the  same  field  of  inquiry. 

2.  The  defendants  should  have  moved  to  strike  out  this  question  and 
answer  since  the  evidence  had  become  immaterial.  They  did  not  do  so, 
and  their  exception  is  therefore  not  well  taken. 


XLIL 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  questions  of  the  Assistant  District-Attorney  on  direct  examina¬ 
tion  to  Lincoln  Wadsworth,  a  witness  called  by  the  Commonwealth,  should 
be  overruled  (see  infra).  The  questions  are  as  follows: 

(P.  430)  1.  “Q.  Well,  using  that  record,  Mr.  Wadsworth,  to  re¬ 

fresh  your  recollection,  will  you  tell  the  jury  as  to  the  facts  as  to  that 
revolver  being  brought  in?  A.  38  Harrington  &  Richardson  revolver, 
property  of  Alex  Berardelli,  was  brought  in  for  repairs,  and  sent  up  to  the 
shop  on  March  20th,  1920.” 

(P.431)  2.  “Q.  You  need  not  answer  this  until  my  friends  have  a 

chance  to  object.  I  am  going  to  ask  you  whether  or  not  that  revolver  is 
the  same  make  and  calibre  of  revolver  as  the  one  which  was  brought  in? 
A.  Yes.” 

and  further  on  P.  432.  “It  is  the  same  calibre  and  make.” 
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ARGUMENT, 

The  question  was  obviously  of  utmost  materiality  as  a  process  in  the 
weaving  of  the  thread  of  circumstances  of  identifying  the  revolver  found 
on  Vanzetti  at  the  time  of  his  arrest  as  that  which  had  belonged  to  the 
deceased  Berardelli.  The  evidence  was  clearly  admitted  de  bene  (P.  431). 
No  motion  to  strike  out  this  evidence  was  ever  made  (see  final  statement, 
P.  488  bottom) .  No  exceptions  have  therefor  been  saved  by  these  de¬ 
fendants. 


XLIIL 

All  the  exceptions  by  defendant  Vanzetti  to  the  questions  by  the  As¬ 
sistant  District- Attorney  on  direct  examination  so  George  F.  Fitzemeyer,  a 
witness  called  by  the  Commonwealth,  should  be  overruled  (P.  432  through 
P.  435). 


ARGUMENT. 

These  exceptions  should  be  overruled  for  the  same  reasons  expressed 
in  the  exceptions  to  questions  of  the  last  preceding  witness,  Lincoln  Wads¬ 
worth,  Pages  430  to  431,  Brief  Point  XLII,  P.  58  and  59,  and  particularly  it 
should  be  noticed  (P.  436)  that  this  “job”  was  the  putting  in  of  a  new 
hammer  in  this  revolver,  and  the  witness  gave  as  his  opinion  that  there 
was  a  new  hammer  in  the  Vanzetti  revolver.  Exhibit  27. 


XLIV. 

The  exceptions  taken  by  defendant  Vanzetti  to  the  admission  by  the 
Court  of  certain  questions  by  the  Assistant  District-Attorney  in  direct 
examination  to  James  H.  Jones,  a  witness  called  by  the  Commonwealth, 
should  be  overruled.  The  questions  are  as  follows : 

(P.  438)  1.  “Q.  Has  your  concern  any  established  custom  regard¬ 

ing  the  disposition  of  revolvers  or  guns  which  are  not  delivered  or  called 
for  after  repairs  are  made  upon  them?  Answer  Yes  or  No.  A.  Yes.” 

2.  “The  Court.  If  guns  are  not  delivered  within  a  certain  time, 
what  do  you  do  with  them?  A.  At  stocktaking  time  the  first  of  the 
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year,  we  take  the  revolvers  from  the  repair  drawer  and  put  them  in  a 
desk  in  the  office  on  the  third  floor,  and  they  are  held  there  for  a  while 
and  then  sold.” 

3.  “Q.  Have  you  any  record  of  this  gun  being  sold?  A.  We 

have  not.” 

(P.  439)  4.  “Q.  And  any  sales  since  March,  1920,  other  than  the 

one  this  year  ?  A.  No,  not  since  March,  1920.” 

5.  “Q.  Has  there  been  any  sale  of  uncalled  for  revolvers  since 

March,  1920?  A.  Yes,  sir.” 

and  other  questions  thereunder,  and  finally  at  the  bottom  of  the  page 
(439):  “A.  Yes,  what  was  the  question?  That  revolver  was  not  sold  at 
that  time, — not — ” 

ARGUMENT. 

1.  This  testimony  tended  to  show  that  this  revolver  was  delivered 
to  somebody.  A  fixed  custom  is  some  evidence  of  delivery.  From  this 
evidence,  coupled  with  that  in  regard  to  the  actual  sale  of  revolvers,  it 
might  fairly  be  inferred  that  the  revolver  was  delivered.  This  testimony 
must  be  read  particularly  with  that  of  Wadsworth  and  Fitzemeyer  who 
preceded  this  witness,  and  were  all  from  the  same  company.  The  proof 
of  this  established  custom  standing  alone  might  possibly  not  be  material 
to  prove  the  fact,  but  the  proof  of  custom  in  explanation  of  and  taken  in 
connection  with  proof  that  the  witness  knew  that  the  same  was  completed 
were  in  this  instance  material.  The  fact  that  there  was  no  sale  of  revol¬ 
vers  from  March  1,  1920,  to  February  1,  1921,  and  that  this  revolver  was 
not  sold  in  February,  1921,  was  some  evidence  that  the  revolver  was 
delivered  to  somebody  since  witness  said  it  was  not  in  their  shop.  It  is 
submitted  that  these  questions  were  clearly  material  on  this  issue  of  de¬ 
livery,  and  is  one  step  in  the  process  of  proving  that  Berardelli’s  revolver 
was  the  one  found  on  Vanzetti  when  he  was  arrested.  The  evidence  of 
fixed  custom  is  made  material  by  other  evidence. 

LAW. 

As  to  materiality  of  evidence  of  an  established  custom. 

Dana  vs  Kemble,  19  Pickering,  112. 
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Atwater  vs  Clancy,  107  Mass.  369,  at  376. 

Pond  vs  Pond,  132  Mass.  219,  at  224. 

Commonwealth  vs  Duprey,  180  Mass.  523. 

Nugent,  Admr.  vs  Boston  Consolidated  Gas  Company,  238  Mass. 
221,  at  235. 

The  Commonwealth  calls  the  attention  of  this  Court  to  the  agreement 
of  all  parties  stated  by  the  Court  on  Page  440. 


XLV. 

The  exceptions  taken  by  both  defendants  to  certain  questions  of  wit¬ 
ness  Michael  E.  Stewart  (P.  440)  to  defendant  Vanzetti  read  into  evidence 
by  the  District-Attorney  should  be  overruled.  The  questions  are  as 
follows : 

(P.  443)  1.  “Q.  Did  you  see  a  motorcycle  that  night  in  West 

Bridgewater?  A.  No.” 

(P.  444)  2.  “Q.  Are  you  sure  you  didn’t  see  a  motorcycle  near 

where  you  got  on  the  car  for  Brockton?  A.  No,  I  don’t  see.” 

(P.  444)  3.  “Q.  Do  you  know  Mike  Boda?  A.  No.” 

(P.  444)  4.  “Q.  Do  you  know  Raphael  Coacci?  A.  No.” 

(P.  444)  5.  “Q.  Have  you  been  to  the  Coacci  house  in  West 
Bridgewater?  A.  No.” 

The  other  questions  excepted  to  are  repetitions  of  part  of  the  above  as 
to  the  motorcycle  and  Boda. 


ARGUMENT. 

1.  These  questions  were  admissible  as  tending  to  show  when  later 
connected  that  Vanzetti’s  answers  to  these  questions  were  falsehoods. 
Vanzetti  later  admitted  that  his  answers  to  these  questions  were  false¬ 
hoods,  and  this  testimony  was  admissible  therefore  to  show  his  conscious¬ 
ness  of  guilt. 

2.  The  jury  were  by  agreement  informed  to  disregard  what  they 
saw  at  the  view  at  the  Coacci  barn  or  shed  (P.  1162),  and  the  jury  were 
properly  informed  by  the  Court  of  the  effect  of  this  testimony  (P.  444). 
The  Commonwealth  calls  the  attention  of  this  Court  also  to  Page  1065  of 
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this  record  where  counsel  for  Vanzetti  states  certain  agreed  facts  con¬ 
cerning  Coacci.  This  question  was  admitted  conditionally.  Becau^  of 
the  above  references,  it  is  submitted  that  proper  connection  was  made 
between  the  defendants  and  this  man  later.  If  the  defendants  were  not 
satisfied  that  the  connection  was  properly  made,  they  should  have  moved 
the  Court  to  strike  out  this  evidence  and  to  instruct  the  jury  to  disregard 
it  which  they  did  not  do. 


LAW. 

Cases  concerning  falsehoods  as  evidence  of  consciousness  of  guilt 
have  been  offered  elsewhere  in  this  brief. 


XLVI. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  certain  questions-  of  witness  Michael  E.  Stewart  to  defendant 
Sacco  read  into  evidence  by  agreement  by  the  District-Attorney  should  be 
overruled. 


ARGUMENT. 

These  questions  are  to  be  found  from  Page  445  to  Page  448.  They 
are  not  repeated.  They  are  the  same  as  to  Vanzetti,  except  that  Sacco 
was  asked  questions  (Pages  447-448)  about  the  revolver  found  on  him 
when  arrested.  These  exceptions  are  submitted  in  conjunction  with  those 
to  the  questions  asked  Vanzetti  and  offered  in  the  preceding  point  of  this 
brief, — Brief  Point  XLV.  P.  61  and  62. 


XLVII. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the 
Court  of  questions  by  the  Assistant  District-Attorney  on  direct  examina¬ 
tion  to  George  T.  Kelley,  a  witness  called  by  the  Commonwealth,  should 
be  overruled.  The  questions  are  as  follows : 
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(P.  450)  1.  “Q.  When  did  you  first  see  him  to  know  him ?  A.  I 

was  introduced  to  him  one  night.” 

(P.  451)  2.  “Q.  Did  you  see  anything  of  a  motorcycle  that  night  ? 

A.  Yes.” 

(P.  451)  3.  “Q.  Did  you  see  that  motorcycle  at  or  around  the 

factory  of  at  or  around  Sacco’s  house  before  Sacco’s  arrest.  Let  me  ask 
you,  first,  was  there  anything  about  the  motorcycle,  was  there  any  way 
you  could,  that  you  can  describe  that  particular  motorcycle,  did  it  have 
any  attachments  to  it  by  which  you  can  describe  it?  A.  Only  a  side 
car.” 


ARGUMENT. 

In  view  of  the  testimony  of  Mrs.  Johnson  (P.  358)  and  Mr.  Johnson 
(P.  371),  and  of  the  testimony  of  defendants  Sacco  and  Vanzetti  as  re¬ 
ferred  to  in  arguments  to  admission  of  certain  questions  to  these  two  wit¬ 
nesses  (Brief  Point  XXIX,  P.  45,  46  and  47 ;  and  Brief  Point  XXXI,  P. 
48;  and  Brief  Point  XXXII,  P.  48  and  49),  it  is  submitted  that  whether 
this  witness  saw  Sacco  and  Orciani  together  on  the  day  preceding  the  ar¬ 
rest  was  material  since  it  was  admitted  that  they  were  together  on  this 
day.  May  5th. 


XLVIIL 

The  exception  taken  by  both  defendants  to  the  admission  of  the  cap 
(P.  453)  should  be  overruled. 

ARGUMENT. 

Whether  or  not  this  cap  was  sufficiently  identified  was  a  preliminary 
matter  for  the  Court  and  is  not  subject  to  exception.  The  cap  itself  is 
clearly  highly  material  since  it  was  found  at  the  scene  of  the  murder  near 
the  body  of  Berardelli.  (Fred  L.  Loring  P.  420)  The  weight  to  be  given 
to  it  as  evidence  was  for  the  jury. 


XLIX. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the  Court 
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in  evidence  of  certain  shells,  the  so-called  “Fraher”  shells,  should  be  over¬ 
ruled.  (P.  466.) 


ARGUMENT. 

These  shells  were  clearly  competent.  They  were  properly  identified. 
(See  Fraher,  P.  464;  Bostock,  P.  97.)  They  were  vitally  material.  (See 
Proctor,  P.  465;  Van  Amburgh,  P.  477.) 

Briefly  it  may  be  said  that  from  expert  evidence  there  was  evidence 
which,  if  believed,  would  have  tended  to  prove  that  one  of  these  shells 
had  been  ejected  from  Sacco’s  pistol  at  the  scene  of  the  murder.  And 
at  any  rate,  that  these  empty  shells  corresponded  with  the  various  makes 
of  cartridges  which  were  found  in  Sacco’s  right  hip  pocket  when  he  was 
arrested. 


L. 

The  exceptions  taken  by  both  defendants  to  the  admission  in  evi¬ 
dence  of  thirty-two  cartridges  should  be  overruled  (P.468). 


ARGUMENT. 

These  objects  were  sufficiently  identified,  having  been  found  on  Sacco 
when  he  was  arrested  (Merle  A.  Spear,  P.409).  Without  further  argu¬ 
ment,  they  were  obviously  material. 


LI. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the  Court 
of  the  question  by  the  District-Attorney  on  cross-examination  to  Pedro 
Iscorla,  a  witness  called  by  the  defendants,  should  be  overruled  (P.  558). 
The  question  is  as  follows  (P.  558)  : 

“Q.  And  are  you  as  certain  of  that  as  you  are  of  the  distance  you 
were  away  from  them  when  they  were  shooting?”  No  answer. 
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ARGUMENT. 

The  manner,  extent  and  scope  of  cross-examination  is  within  the 
discretion  of  the  Court.  There  was  no  abuse  of  such  discretion.  Inquiry 
addressed  to  the  witness  concerning  the  degree  of  certainty  of  his  rec¬ 
ollection  of  certain  facts  is  an  essential  element  of  cross-examination. 
It  is  clear  that  the  District-Attorney  did  not  assume  something  that  was 
not  in  evidence.  The  witness  gave  positive  testimony  of  distance.  It 
will  be  noticed  that  there  was  no  answer  to  this  question,  and  below  the 
record  of  the  exception  taken  there  appears  the  question  in  slightly  dif¬ 
ferent  form  which  was  answered  without  objection.  So  that  the  excep¬ 
tion  was  clearly  waived. 


LII. 

The  exceptions  taken  by  both  defendants  to  the  exclusion  by  the 
Court  of  the  question  by  Attorney  Callahan  on  direct  examination  to 
Henry  Cerro,  a  witness  called  by  the  defendants,  should  be  overruled 
(P.  562).  The  question  is  as  follows  (P.  562)  : — 

“Q.  What  part  of  him  did  you  get  a  view  of?” 


ARGUMENT. 

No  error  is  indicated  and  no  harm  was  done  either  defendant  as 
practically  the  same  question  was  immediately  asked  thereafter  without 
objection  from  the  District- Attorney.  (P.  562.) 


LIII. 

The  exception  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  the  question  by  Attorney  Callahan  on  re-direct  examination  to  Peter 
McCullum,  a  witness  called  by  the  defendants,  should  be  overruled  (P. 
579).  The  question  is  as  follows  (P.  579)  : — 

“Q.  And  you  also  told  Mr.  Moore  in  what  part  of  the  factory  Pelzer 
worked,  did  you  not?” 
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ARGUMENT 

This  being  re-direct  examination,  the  allowance  or  exclusion  of  this 
question  was  within  the  discretion  of  the  Court.  Clearly  there  was  no 
abuse  of  discretion.  This  question  asks  for  a  part  of  a  conversation  be¬ 
tween  Attorney  Moore  and  this  witness.  This  conversation  was  hearsay 
and  was  not  admissible.  It  is  submitted  that  the  examiner  did  not  bring 
the  form  of  his  question  within  the  doctrine  of  SAMPSON  v.  SAMPSON, 
SUPRA, 


LIV. 

The  exceptions  taken  by  both  defendants  (see  agreement  on  P.  440) 
to  the  exclusion  of  the  hospital  record  offered  through  Ella  M.  Urquhart, 
a  witness  called  by  the  defendants,  should  be  overruled  (P.  753). 


ARGUMENT. 

1.  The  record  in  no  sense  affected  Sacco.  Its  use  was  to  show  a 
visit  of  a  nurse  to  a  Mrs.  Brini,  a  witness  offered  by  the  defendants  to 
prove  that  Vanzetti  was  in  Plymouth  on  May  15,  1920,  and  not  in  South 
Braintree. 

2.  There  was  no  evidence  to  show  that  the  Plymouth  Cordage  Com¬ 
pany  maintained  a  hospital  which  would  fall  among  those  hospitals  classi¬ 
fied  under  General  Laws,  Chapter  111,  §  70,  since  it  does  not  appear 
whether  this  was  an  incorporated  hospital  or  whether  it  offered  treatment 
to  persons  free  of  charge.  It  was  undoubtedly  an  infirmary  operated,  as 
is  very  customary,  solely  for  the  benefit  of  its  employees,  and  as  a  part 
of  the  many  undertakings  of  a  large  manufacturing  corporation.  General 
Laws,  Chapter  233,  §  79,  is  therefore  not  applicable  to  the  admissibility 
of  this  record.  This  section  of  the  General  Laws  is  as  follows : 

Chapter  233,  §  79:  “Records  kept  by  hospitals  under  section 
seventy  of  chapter  one  hundred  and  eleven  shall  be  admissible 
as  evidence  in  the  courts  of  the  Commonwealth  so  far  as  such 
records  relate  to  the  treatment  and  medical  history  of  such  cases ; 
but  nothing  therein  contained  shall  be  admissible  as  evidence 
which  has  reference  to  the  question  of  liability.” 
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3,  The  admissibility  of  this  record  must  therefore  be  governed  by  the 
decisions  of  this  Court.  What  the  witness  wrote  in  such  record  was  what 
someone  else  told  her  (see  P.  752  bottom).  The  record  was  therefore 
clearly  not  admissible,  General  Laws,  Chapter  233,  §  78,  does  not  apply  to 
criminal  cases. 

Kent  vs  Garvin,  1  Gray,  148. 

Commonwealth  vs  Perry,  248  Mass.  19,  at  29. 


LV. 

The  exceptions  taken  to  the  exclusion  by  the  Court  of  two  questions 
by  counsel  for  defendant  Sacco  in  direct  examination  of  defendant  Sacco 
should  be  overruled.  These  questions  are  as  follows: — 

(P.  893)  1.  “Q.  What  was  the  agreement  or  decision  reached  on 

the  night  of  May  2nd  with  reference  to  what  you  and  Vanzetti  would  do, 
and  others?” 

(P.  894)  2.  “Q.  Mr.  Sacco,  in  your  conduct,  was  your  conduct  of 

May  5th,  what  you  were  doing  on  the  night  of  May  the  5th,  based  upon 
information  that  you  had  received  during  the  preceding  week?” 


ARGUMENT. 

1.  The  object  and  purport  of  these  questions,  which  it  is  submitted 
were  improper,  the  first  hearsay,  and  the  second  hearsay,  immaterial  and 
improperly  framed,  and  both  clearly  objectionable,  was  to  show  that  at 
this  meeting  of  May  2nd  at  Maverick  Hall,  news  of  the  deportation  of 
radicals  was  discovered  by  Sacco  and  Vanzetti,  which  led  to  their  visit  to 
the  Johnson  house  in  Bridgewater  on  May  5th,  there  to  get  Boda’s  auto¬ 
mobile  with  which  they  were  to  collect  radical  literature. 

2.  But  even  if  these  questions  were  admissible,  which  the  Common¬ 
wealth  denies,  no  harm  or  injury  was  done  to  these  defendants  by  their 
exclusion  because  the  information  called  for  was  elicited  by  other  ques¬ 
tions  framed  without  objection  by  counsel  for  defendant  Sacco  by  the 
Court,  and  by  questions  based  on  those  framed  by  the  Court.  See  Page 
907,  and  particularly,  the  statement  by  the  witness  in  the  centre  of  that 
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page,  and  the  testimony  of  Sacco  in  general, — Page  895  through  907 ;  and 
the  answer  of  Sacco  to  a  certain  question  on  the  top  of  Page  896,  in  which 
he  states  the  decision  of  the  men  at  the  meeting,  already  referred  to ;  and 
particularly,  the  questions  and  answers  at  the  bottom  of  Page  895,  in 
which  he  explains  the  connection  between  his  conduct  of  May  5th  and 
its  relation  to  that  of  May  2nd  in  this  language : 

“Q.  What  did  you  want  the  automobile  for,  if  you  know? 

A.  Sure. 

Q.  What  for?  What  was  the  purpose?  A.  Weil,  we  are  to  get 
the  books.” 

Full  inquiry  was  therefore  allowed,  and  full  information  received  on 
just  the  information  sought  for  by  these  questions.  The  defendant  Sacco 
was  not  harmed  by  the  exclusion  of  the  testimony. 

LAW. 

As  to  exceptions  made  harmless  by  the  admission  of  other  questions 
from  the  same  witness  without  objection  which  ask  the  same  information, 
see: 

Killam,  Admr.  vs  Standard  Oil  Co.  of  New  York,  248  Mass.  575. 

Garland  vs  Boston  Elevated  Railway  Co.  210  Mass.  458,  at  460. 


LVI. 

All  the  exceptions  taken  by  the  defendants  to  the  admission  by  the 
Court  of  certain  questions  by  the  District-Attorney  on  cross-examination 
to  defendant  Sacco  should  be  overruled.  The  questions  are  as  follows : 

(P.  922)  1.  “Q.  Is  your  love  for  this  country  measured  by  the 

amount  of  money  you  can  earn  here?  A.  I  never  loved  money.” 

(P.  932)  2.  “Q.  Don’t  you  know  Harvard  University  educates 

more  boys  of  poor  people  free  than  any  other  university  in  the  United 
States  of  America?  A.  How  many  there  are?  A.  How  many?” 

(P.  931)  3.  “Q.  How  many?  Don’t  you  know  that  each  year 

there  are  scores  of  them  that  Harvard  educates  free?  A.  I  can’t 
answer  that  question,  no.” 

(P.  931)  4.  “Q.  Did  you  intend  to  condemn  Harvard  College? 
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(P.  932)  A.  No,  sir.” 

(P.  932)  5.  “Q.  Were  you  ready  to  say  that  none  but  the  rich 

could  go  there  without  knowing  about  offering  scholarships? 

A.  Yes.” 

(P.  932)  6.  “Q.  Do  you  know  how  many  children  the  City  of 

Boston  is  educating  in  the  public  schools?  A.  I  can’t  answer  yes  or 
no.” 

(P.  932)  7.  “Q.  Do  you  know  it  is  close  to  one  hundred  thousand 

children  ?  A.  I  know  millions  of  people  don’t  go  there.” 

(P.  933)  8.  “Q.  Yes.  And  do  you  subscribe  to  any  papers? 

A.  Literature. 

Q.What  papers?  A.  You  mean  a  paper  or  books.” 

(P.  933)  9.  “Q.  Was  the  printing  of  that  paper  stopped  during 

the  war?  (P.  934)  A.  Yes.” 

(P.  934)  10.  “Q.  Was  the  printing  of  Le  Mortello  stopped  during 

the  war?  A.  Yes.” 

(P.  935)  11.  “Q.  Were  they  anarchistic  papers?  A.  Some 

of  them.” 

(P.  935)  12.  “Q.  Were  any  of  the  books  that  were  in  your  house 

anarchistic?  A.  Yes,  some.” 

(P.  936)  13.  “Q.  Were  you  aware  of  his  views — Fruzetti’s  views, 

with  respect  to  anarchy  ? 

(P.  937)  Q.  Did  you  know  what  they  were,  yes  or  no?  A.  I 
can’t  answer  yes  or  no.  A.  Well,  by  the  paper.” 

(P.  937)  14.  “Q.  Were  you  afraid  of  deportation  yourself  on 

May  5th?  A.  Yes,  sir.” 

(P.  938)  15.  “Q.  No.  Did  you  find  out  from  him  what  he 

thought,  what  his  views  were  with  respect  to  anarchy?  A.  Yes,  sir. 

Q.  Were  your  views  with  respect  to  anarchy  substantially  the  same 
as  Fruzetti’s?  (P.  939)  A.  I  could  not  see  as  far  as  he  could.” 

(P.  939)  16.  “Q.  As  far  as  you  understood  Fruzetti’s  views,  were 

yours  the  same?  A.  I  cannot  say  yes  or  no.” 

(P.  972)  17.  “Q.  And  you  are  a  man  who  tells  this  jury  that  the 

United  States  of  America  is  a  disappointment  to  you? 

(P.  973)  Q.  Are  you,  Mr.  Sacco?  A.  I  don’t, — I  can’t  under¬ 
stand  this  word. 

Q.  ‘Passed  judgment’?  A.  Yes,  sir. 

Q.  Well,  told  us  about  how  disappointed  you  were,  and  what  you  did 
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not  find  and  what  you  expected  to  find.  Are  you  that  man?  A.  Yes.” 


ARGUMENT. 

1.  Concerning  facts  pertaining  to  these  questions  from  the  testimony 
of  Sacco. 

In  order  to  appreciate  the  sense  of  these  questions,  it  is  necessary  to 
read  the  testimony  of  Sacco,  commencing  Page  886  and  ending  on  Page 
1025,  pertaining  to  these  questions. 

From  his  direct  examination,  Sacco  came  to  the  United  States,  land¬ 
ing  in  Boston  in  1908.  He  became  proficient  as  an  edge  trimmer  in  the 
shoe  industry.  He  left  the  United  States  in  June,  1917,  and  returned 
in  September,  1917.  When  he  returned,  he  used  the  assumed  name  of 
Moscattelli.  He  had  married  in  1912,  and  had  one  child.  On  November 
18,  1917,  he  went  to  work  at  the  3-K  Factory  in  Stoughton,  where  he 
worked  until  his  arrest  in  Brockton  on  May  5,  1920.  On  April  15,  1920, 
the  day  of  thei  murder,  he  was  in  Boston  to  see  about  a  passport  where 
he  went  to  Boni’s  Restaurant  to  eat,  and  there  met  several  men  (who  later 
testified  in  his  behalf).  He  took  the  train  home  to  Stoughton,  arriving 
about  six  o’clock  p.  m.  He  had  known  Vanzetti  three  years.  He  saw 
him  at  the  Naturalization  Club  at  Maverick  Square,  East  Boston,  in  April, 
1920.  He  came  to  Sacco’s  house  in  Stoughton  on  May  3rd,  and  stayed 
until  May  5th,  On  May  4th,  Sacco  went  to  Boston  to  get  passports.  He 
did  not  work  at  the  3-K  Factory  on  April  15th.  He  quit  work  there  May 
1st.  On  May  5th,  he  saw  one  Orciani  and  one  Boda  about  4.30  p.  m.  at 
his  house.  He  had  known  the  former  seven  years,  and  the  latter  three 
years.  That  evening,  having  had  news  of  deportation  of  radicals,  these 
four  went  to  West  Bridgewater  to  get  Boda’s  automobile  with  which  they 
were  going  to  collect  and  later  hide  radical  literature.  Sacco  and  Van¬ 
zetti  went  to  Brockton,  and  later  that  evening,  to  West  Bridgewater,  saw 
Orciani  outside  of  the  so-called  Johnson  house,  and  Boda  talking  to  some¬ 
body  in  the  doorway  of  this  house  (see  plan  appended  to  paper  entitled 
“Correction  of  Errors”  etc.).  Boda  could  not  get  the  automobile  because 
he  had  no  1920  number  plates.  There  was  a  woman  there  whom  he  did 
not  know.  He  and  Vanzetti  took  an  electric  car  for  Brockton  that  night, 
and  were  arrested  when  they  arrived  in  Brockton. 

He  thought  he  was  arrested  for  radicalism.  He  admitted  (P.904) 
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that  he  gave  untrue  reasons  for  being  in  West  Bridgewater  the  evening 
of  May  5th  because  he  and  most  of  his  friends  were  slackers  and  socialists, 
and  had  “literature”  in  their  houses,  and  papers  shov/ing  the  Socialist 
movements,  and  he  was  afraid  of  deportation  as  others  had  been;  for 
instance,  one  Fruzetti  of  Bridgewater  (P.907). 

From  the  cross-examination  of  the  District-Attorney,  it  appeared 
that  he  went  to  Mexico  to  avoid  the  draft,  and  that  he  did  not  believe 
in  War.  He  admitted  telling  the  District-Attorney  and  Chief  Stewart 
of  the  Bridgewater  Police  many  falsehoods  when  examined  by  them  at 
the  Brockton  Police  Station  after  his  arrest,  because,  as  he  said,  he  was  a 
radical  and  a  slacker,  and  afraid  of  deportation.  On  Page  927  will  be 
found  a  long  declaration  by  Sacco  of  what  was  apparently  his  philosophy. 

It  will  be  particularly  noticed  from  the  entire  examination  of  this 
witness  that  he  admitted  telling  falsehoods  on  many  subjects,  always  on 
the  ground  that  he  was  afraid  that  he  was  being  arrested  for  radicalism. 

2.  Concerning  general  facts  pertaining  to  these  questions. 

It  is  significant  to  note  that  when  arrested  in  Brockton  on  the  night 
of  May  5th,  he  had  on  his  person  a  Colt  .32-calibre  automatic  pistol,  and 
a  clip  of  eight  cartridges,  one  cartridge  in  the  barrel,  and  in  his  right 
hip  pocket,  twenty-three  .32-calibre  automatic  cartridges  of  various  makes 
(see  testimony  of  Spear,  P.428).  And  that  when  in  the  police  automo¬ 
bile,  he  reached  under  his  coat  in  the  direction  of  where  the  automatic  pis¬ 
tol  was  found,  and  was  stopped  by  an  officer,  and  that  he  then  denied 
that  he  had  a  revolver  in  his  possession  (see  testimony  of  Connolly  P.  394) . 

The  testimony  of  Mr.  and  Mrs.  Johnson  is  of  particular  importance. 
It  will  be  recalled  that  they  saw  these  four  men  in  front  of  their  house 
on  the  evening  of  May  5th.  That  Mr.  Johnson  talked  with  Boda  about 
the  number  plates  of  his  automobile.  Mrs.  Johnson  was  suspicious  and 
went  to  telephone  for  the  police,  and  when  she  returned,  these  men  aban¬ 
doned  their  quest  for  the  automobile  and  departed.  It  is  submitted  fur¬ 
ther  that  the  whole  testimony  offered  by  the  Commonwealth  in  its; 
case  against  this  defendant  is  of  great  importance  in  passing  on  these 
exceptions. 

3.  These  questions  and  answers  were  admitted  by  the  presiding 
judge  in  the  exercise  of  his  sound  judicial  discretion.  It  is  law  in  this 
Commonwealth  that  the  presiding  judge  at  a  criminal  trial  is  given  a 
broad  discretion  concerning  the  manner,  scope  and  extent  of  legitimate 
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cross-examination.  This  was  legitimate  cross-examination.  Inquiry  was 
being  made  by  the  District-Attorney  to  test  the  credibility  of  the  tes¬ 
timony  of  this  defendant,  and  to  destroy  the  effect  of  his  testimony  on 
direct  examination,  one  of  the  elementary  functions  of  cross-examination. 
These  questions  were  designed  to  show  the  real  reason  for  the  many 
falsehoods  which  he  had  told  in  the  answers  to  the  questions  addressed 
to  him  by  the  District- Attorney  and  by  Chief  Stewart,  already  referred  to. 
There  was  no  abuse  of  judicial  discretion.  The  subject  matter  of  the 
questions  had  been  directly  opened  up  in  direct  examination  by  Sacco’s 
counsel,  in  part  against  the  objection  of  the  District-Attorney  (P.907), 
or  had  been  developed  by  the  District-Attorney  in  his  cross-examination 
without  objection  (see  particularly  Sacco’s  long  declaration.  Pages  927 
and  928).  Radicalism,  socialism,  radical  literature,  evasion  of  the  selec¬ 
tive  service  draft,  were  all  subjects  which,  if  connected  with  Sacco,  might 
prejudice  him  in  the  eyes  of  the  jury.  But  his  own  counsel  opened  up  this 
subject  for  the  purpose  of  rebutting  the  natural  inferences  of  guilt  which 
must  have  arisen  from  his  falsehoods.  Under  such  conditions,  the  presid¬ 
ing  judge  could  do  no  more  than  to  give  the  District-Attorney  full 
opportunity  and  latitude  to  develop  this  field  of  inquiry  to  see  whether 
Sacco’s  radical  views  and  radical  actions  were  real  or  feigned  to  meet 
this  serious  inference  of  guilt  which  arose  from  his  falsehoods. 

4.  A  careful  analysis  and  reading  of  Sacco’s  testimony  in  the  bill 
in  conjunction  with  the  evidence  offered  by  the  Commonwealth  to  estab¬ 
lish  his  guilt  will  reveal  the  sound  reasons  for  these  questions.  Sacco 
had  admitted  the  telling  of  many  falsehoods.  It  is  well  established  that 
the  telling  of  falsehoods  is  evidence  of  the  consciousness  of  guilt,  a  vital 
element  in  a  criminal  trial.  Sacco  explained  these  falsehoods  by  saying 
that  he  was  a  slacker,  an  anarchist,  a  radical;  that  he  and  others  had 
radical  literature  in  their  possession  which  they  were  trying  to  collect 
and  destroy ;  and  that  he  thought  he  was  being  arrested  for  these  activi¬ 
ties,  and  therefor  told  falsehoods.  Was  this  the  fact,  or  was  it  a  falsifi¬ 
cation  to  hide  his  consciousness  of  guilt?  This  the  District- Attorney 
was  entitled  to  find  out  in  cross-examination,  and  this  was  the  sole  object 
of  these  questions. 

5.  Specifically:  Question  1  was  inquiry  directly  opened  up  by 

Sacco’s  counsel; 

Questions  2,  3,  4,  5  and  6  were  to  develop  further  his  declarations 
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of  his  philosophy,  already  referred  to,  to  see  whether  or  not  such  views 
were  expressed  to  hide  his  consciousness  of  guilt; 

Questions  6,  7,  8,  9,  10,  11,  13  and  14  were  inquiries  into  the  subject 
of  anarchistic  papers  and  anarchistic  views,  and  kindred  matters,  all  of 
which  questions  had  been  opened  up  on  direct  examination,  or  were 
without  objection  developed  on  cross-examination,  and  which  again  sought 
out  in  general  the  genuineness  of  his  views  and  knowledge  of  these  sub¬ 
jects. 

6.  In  summary  form,  therefor,  the  Commonwealth  submits  that 
all  these  questions  were  admissible  within  the  discretion  of  the  Court, 
and  that  there  was  no  abuse  of  discretion  by  him  since  the  subject  matter 
of  each  question  had  been  opened  up  by  Sacco  himself,  and  since  all  the 
questions  were  fundamentally  designed  to  destroy  the  rebuttal  by  Sacco 
of  the  Commonwealth’s  evidence  and  inference  of  consciousness  of  guilt, 
and  were  not  offered  to  prejudice  this  defendant. 

7.  Even  if  improperly  admitted,  which  the  Commonwealth  denies, 
the  defendant  Vanzetti  was  in  no  way  harmed  or  injured. 


LAW. 

1.  The  manner,  extent  and  scope  of  cross-examination  is  within  the 
sound  judicial  discretion  of  the  presiding  judge,  subject  to  the  possible 
qualification  of  the  rule  that  such  examination  to  affect  the  defendant’s 
credibility  cannot  extend  to  questions  irrelevant  to  the  issue  of  the  trial, 
and  particularly  if  the  subject  matter  of  the  inquiry  on  cross-examination 
has  been  opened  up  on  direct  examination. 

Prescott  vs  Ward,  10  Allen,  203,  at  209. 

American  Woolen  Co.  vs  Boston  &  Maine  Railroad  Co.,  190  Mass. 

152,  at  155. 

Taylor  vs  Schofield,  191  Mass.  1,  at  5. 

Squier  vs  Barnes,  193  Mass.  21,  at  25. 

Schmidt  vs  Schmidt,  216,  Mass.  572,  at  578. 

Commonwealth  vs  Russ,  232  Mass.  59,  at  82. 

Commonwealth  vs  Teregno,  234  Mass.  56,  at  59. 

Commonwealth  vs  Kaplan,  238  Mass.  250,  at  255. 

Smith  vs  Boston  Elevated  Railway  Co.,  10  Allen,  203,  at  209. 
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2.  As  to  falsehoods  being  evidence  of  consciousness  of  guilt,  see  ques¬ 
tion  to  Merle  A.  Spear,  Page  408,  Brief  Point  XXXVII,  P.  53  and  54. 


LVII. 

The  exceptions  taken  by  both  defendants  to  the  admission  by  the  Court 
of  certain  questions  by  the  District-Attorney  on  re-cross-examination  to 
witness  George  T.  Kelley,  originally  called  by  the  Commonwealth,  but  in 
this  instance  called  by  the  defendants,  should  be  overruled.  The  ques¬ 
tions  were  as  follows: 

(P.  1046)  1.  “Q.  In  giving  your  testimony  initially,  Mr.  Kelley, 

as  to  the  cap,  were  you  in  any  sense  moved  by  fear?  A.  No.” 

(P.  1046)  2.  “Q.  Were  you  in  any  sense  moved  by  affection 

and  regard?  (P.  1047)  A.  I  said  ‘No’.” 

(P.  1047)  3.  “Q.  Did  you  then  say,  ‘I  have  my  opinion  about  the 

cap,  but  I  don’t  want  to  get  a  bomb  up  my — (the  witness  uses  a  slang 
expression  meaning  the  rectum)’.  Did  you  then  say  that?  ‘I  have  my 
opinion  about  the  cap,  but  I  don’t  want  to  get  a  bomb’  etc.  Did  you 
then  say  that  to  those  officers?  (P.1047)  A.  I  might  have.” 
followed  just  below  on  the  same  page  by:  “Q.  Sometime  during  the 
conversation?  A.  Yes,  sir.” 

ARGUMENT. 

There  was  no  abuse  of  discretion  in  the  admission  of  these  ques¬ 
tions.  Reasonable  cross-examination  is  a  matter  of  right  to  show  inter¬ 
est,  bias,  or  prejudice,  but  it  cannot  be  carried  to  such  an  extent  that 
the  party  in  whose  interest  the  witness  is  testifying  will  be  unduly  prej¬ 
udiced.  The  limits  of  the  line  of  inquiry  to  show  bias  or  interest  is  a 
matter  within  the  discretion  of  the  presiding  judge.  This  witness  was 
called  first  by  the  Commonwealth  (P.449),  and  (P.453)  said  that  the 
cap  found  at  the  scene  of  the  murder  resembled  Sacco’s  cap  in  general 
appearance.  He  was  the  superintendent  of  the  3-K  Factory  in  Stough¬ 
ton  where  Sacco  was  employed,  and  had  known  this  defendant  ten  or 
twelve  years.  He  was  recalled  by  the  defendants  (P.  1041)  to  make  cer¬ 
tain  comparisons  between  this  cap  in  evidence  (Exhibit  27)  and  another 
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with  the  obvious  purpose  of  destroying  this  witness’s  identity  of  this  im¬ 
portant  object.  On  cross-examination  by  the  District- Attorney,  the  wit¬ 
ness  denied  having  been  moved  by  either  fear  or  affection  to  the  first  of 
these  two  questions.  So  the  examiner  brought  out  this  fact  from  an 
actual  conversation  which  the  witness  remembered.  The  reference  to  the 
bombs  could  not  have  prejudiced  or  harmed  these  defendants  because 
there  were  already  actual  admissions  by  them  that  they  were  slackers, 
anarchists  and  radicals,  and  had  possession  of  anarchistic  and  radical 
literature,  and  that  they  were  afraid  of  deportation.  The  jury  would 
very  naturally  associate  the  conduct  of  violence  suggested  by  a  bomb 
with  people  of  the  class  to  which  these  defendants  admitted  they  be¬ 
longed.  There  was  therefor,  under  the  circumstances  existing  at  this  stage 
of  the  case  no  harm  done  by  the  admission  of  this  question. 


LAW, 

See  cases  offered  in  other  portions  of  this  brief,  and  particularly  in 
this  connection,  the  following  cases: 

Hathaway  vs  Crocker,  7  Metcalf,  262,  at  266. 

Commonwealth  vs  Russ,  232  Mass.  58,  81  through  82. 

Freeman  vs  Freeman,  238  Mass.  150,  at  162,  and  cases  there 
cited. 


LVIIL 

The  exceptions  taken  by  both  defendants  to  the  exclusion  by  the  Court 
of  certain  questions  by  counsel  for  each  defendant  on  redirect  examina¬ 
tion  to  Antonio  Dentamore,  a  witness  called  by  the  defendants,  should 
be  overruled  (see  below).  The  questions  are  as  follows: 

(P.  1062)  1.  “Q.  As  a  fact,  did  you  learn — don’t  answer,  please 

— of  Sacco’s  birthplace  at  that  introduction?” 

(P.  1064)  2.  “Q.  As  a  matter  of  fact,  in  that  conversation  which 

you  had  with  Sacco  on  April  15th,  was  it  developed,  did  it  become  known 
to  you  that  you  were,  both  of  you,  acquaintances  and  friends  of  Mr.  Mucci 
during  the  period  of  his  residence  in  Boston?” 
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ARGUMENT. 

1.  Counsel  for  defendant  Vanzetti  made  no  offer  of  proof  concern¬ 
ing  the  question  excluded  because  whatever  this  record  discloses  as  to 
what  he  said,  these  remarks  were  certainly  all  directed  toward  the  ques¬ 
tion  finally  repeated  on  the  top  of  Page  1064,  as  follows: 

“Q.  Who  is  Mr.  Mucci?”  Having  made  no  offer  of  proof,  this 
Court,  it  is  submitted,  cannot  find  that  defendant  Vanzetti  was  preju¬ 
diced  or  harmed. 

Magnam  vs  Fuller,  222  Mass.  530,  at  535. 

2.  From  the  offer  of  proof,  (P.  1064)  it  would  seem  that  the  pur¬ 
pose  of  this  testimony  was  to  show  that  this  witness  had  a  conversation 
with  the  defendant  Sacco  in  which  it  was  discovered  that  a  Mr.  Mucci  was 
a  mutual  friend,  and  that  witness  sent  him  his  regards.  Now  Mucci 
was  in  no  way  connected  with  this  case ;  he  was  not  one  of  the  men  who 
as  radicals  were  associated  with  the  defendants  at  the  meeting  of  May 
2nd  at  Maverick  Square,  East  Boston,  or  elsewhere.  It  is  obvious  that 
the  fact  of  whether  this  conversation  took  place  was  in  no  way  material 
to  the  issues  of  this  case;  and  it  is  submitted  that  it  is  not  necessary  to 
consider  whether  this  question  was  improper  because  hearsay.  The  ex¬ 
clusion  of  the  question  could  under  this  offer  of  proof  in  no  way  have 
prejudiced  Sacco.  The  exclusion  of  this  question  offered  in  redirect 
examination  was  clearly  a  wise  exercise  of  discretion.  The  subject  mat¬ 
ter  of  this  question  was  clearly  irrelevant. 


LIX. 

The  exception  taken  by  the  defendants  to  the  exclusion  by  the  Court 
of  the  question  of  counsel  for  defendant  Vanzetti  on  direct  examination 
to  witness  Henry  lacovelli,  recalled  by  the  defendants,  should  be  overruled 
(P.  1091).  The  question  is  as  follows: 

(P.  1091)  “Q.  As  a  fact,  did  you  have  a  conversation  with  George 

Kelley  that  day,  April  15th,  as  to  Sacco’s  whereabouts?” 

ARGUMENT. 

The  fact  inquired  of  was  clearly  immaterial  and  hearsay.  Just 
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where  George  Kelley  said  Sacco  was  on  the  day  of  the  murder  was  entire¬ 
ly  hearsay.  He  only  procured  this  information  by  word  of  mouth  from 
others.  There  was  no  offer  of  proof.  It  is  clear  that  whether  this  wit¬ 
ness  had  a  conversation  with  George  Kelley  as  to  Sacco’s  whereabouts 
had  no  probative  force  whatsoever  as  to  where  Sacco  was  that  day.  It 
was  an  attempt  to  resort  to  the  doctrine  of  Sampson  vs  Sampson,  Supra, 
by  a  question  which  was  clearly  not  within  that  doctrine. 


LX. 

The  exception  taken  by  the  defendants  to  the  admission  by  the  Court 
of  the  question  in  rebuttal  by  the  District-Attorney  to  Angelo  Ricci,  a 
witness  called  by  the  Commonwealth,  should  be  overruled  (P.  1094).  The 
question  is  as  follows: 

(P.  1094)  “Q.  Were  all  of  your  men  within  hearing  of  your  voice? 

A.  Sure,  yes,  sir.” 


ARGUMENT. 

The  question  is  admissible.  It  calls  for  an  expression  of  conclusion 
from  facts  seen  and  observed,  which  is  proper  even  though  in  reality  an 
expression  of  opinion,  as  in  other  questions  referred  to  in  this  brief  on 
identity,  and,  in  general,  of  speed  and  distance.  The  general  object  of 
the  testimony  of  this  witness  was  to  rebut  the  testimony  of  the  several 
witnesses  of  the  defendants  who  were  working  on  the  railway  and  who 
said  they  ran  down  and  saw  the  automobile  go  over  the  crossing. 


LXI. 

The  exceptions  taken  by  the  defendants  to  the  admission  by  the  Court 
of  certain  questions  of  the  District- Attorney  on  direct  examination  to 
Mrs.  Mary  Gaines,  a  witness  called  in  rebuttal  by  the  Commonwealth, 
should  be  overruled  (P.  1098,  1099).  The  questions  are  as  follows: 

(P.  1098)  1.  “Q.  What  did  Mrs.  Andrews  say?” 

(P.  1099)  “Q.  Now,  confining  yourself,  if  you  please,  to  what 
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she  said  about  where  she  was  and  what  she  did  the  day  of  the  shooting, 
that  is  all  I  am  asking  you.  A.  She  said  she  was  going  to  the  shoe 
shop  and  there  was  an  automobile  in  front  of  the  shoe  shop.  I  do  not 
know  whereabouts.  It  was  there.”  A.  Yes,  and  she  walks  over 
and  she  asked,  she  seen  this  man  underneath  the  automobile,  and  she 
taps  this  man  on  the  shoulder  and  asks  him  to  please  direct  her  to  the 
Rice  &  Hutchins  shoe  shop  and  he  got  up  and  directed  her  to  it.” 

ARGUMENT. 

It  will  be  recalled  that  Mrs.  Andrews  was  called  as  a  witness  by  the 
Commonwealth  (P.179).  Very  briefly  she  testifled  that  on  this  day, 
April  15th,  1920,  she  went  to  South  Braintree  about  noon  to  look  for  work, 
and  there  saw  a  man  near  the  entrance  to  Slater  &  Morrill  factory,  and 
near  or  under  an  automobile,  to  whom  she  spoke  briefly  and  whom  she 
identified  as  Sacco.  She  was  subjected  to  a  long  cross-examination, 
which,  it  is  submitted,  tended  to  show  that  statements  made  to  others 
later  were  not  consistent  with  her  testimony  at  the  trial.  These  con¬ 
versations  were  all  later  than  the  end  of  the  same  week  as  the  shooting. 
This  Court  will  note  the  colloquy  between  Court  and  counsel  for  Vanzetti 
directly  underneath  the  statement  of  the  District-Attorney  on  Page  1098. 
It  is  submitted  that  the  general  answers  of  Mr.  McAnarney  indicate 
clearly  that  he  would  argue  that  her  testimony  was  of  recent  contrivance. 
At  least,  he  did  not  deny  that  he  would  argue  this  theory.  This  procedure 
was  proper,  and  since  the  Court  could  not  tell  what  Mr.  McAnarney 
would  do,  the  questions  were  properly  admitted.  In  view  of  these  an¬ 
swers  of  counsel,  these  questions  are  admissible  as  exceptions  to  the 
general  rule  excluding  statements  of  a  witness  of  a  given  transaction  or 
happening  at  other  times  consistent  with  and  similar  to  his  testimony 
at  the  trial. 


LAW. 

1.  This  rule  and  its  exception  is  fully  set  forth  in  the  following 
cases : 

Griffin  vs  City  of  Boston,  188  Mass.  475. 

Commonwealth  vs  Tucker,  189  Mass.  457,  at  484. 

Webb  Granite  &  Construction  Co.  vs  Boston  &  Maine  Railroad 
Co.,  206  Mass.  572. 


79 


Commonwealth  vs  Marshall,  211  Mass.  86. 

Commonwealth  vs  Retkovitz,  222  Mass.  245,  at  250. 

LXIl. 

The  exception  taken  by  defendant  Sacco  alone  to  the  admission  of 
the  cap  introduced  in  evidence  in  rebuttal  during  the  testimony  of  wit¬ 
ness  Daniel  T.  Guerin,  called  in  rebuttal,  should  be  overruled  (P.  1103, 
1104). 


ARGUMENT. 

The  cap  was  clearly  material  as  a  means  of  comparison  with  the 
cap  found  at  the  scene  of  the  murder.  Full  inquiry  was  made  concerning 
that  object,  both  from  George  T.  Kelley  (P.  449),  and  from  the  examina¬ 
tion  and  cross-examination  of  the  defendant  Sacco.  This  exception  was 
saved  by  Sacco  alone,  and  the  objection  (on  the  top  of  Page  1104)  was 
on  the  ground  of  “the  unlawful  search  and  seizure.”  But  it  is  well  settled 
that  the  manner  in  which  an  object  offered  in  evidence  is  obtained  by  the 
Commonwealth  is  immaterial  on  the  question  of  the  admissibility  therof. 

LAW. 

Commonwealth  vs  Wilkins,  243  Mass.  356. 

Commonwealth  vs  Courtney,  243  Mass.  363. 


LXIII. 

The  exception  taken  by  both  defendants  to  the  denial  by  the  Court 
of  motions  to  strike  out  all  evidence  with  reference  to  the  Buick  auto¬ 
mobile  (P.  1108),  and  to  the  taking  of  the  second  view  of  this  automobile, 
should  be  overruled. 


ARGUMENT. 

These  two  motions  should  be  considered  together.  No  error  is  shown 
since  the  Court  was  acting  within  its  discretion.  The  only  new  ques¬ 
tion  here  presented  is  the  granting  of  the  view  during  rebuttal.  This 
was  discretionary  and  no  abuse  of  discretion  is  indicated  in  this  instance. 
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LXIV. 

The  exceptions  taken  by  the  defendants  to  the  admission  by  the  Court 
of  two  questions  of  the  District-Attorney  on  direct  examination  in  re¬ 
buttal,  to  Frank  W.  Hawley,  a  witness  called  in  rebuttal,  should  be  over¬ 
ruled  (P.  1111).  The  questions  are  as  follows: 

(P.  1111)  1.  “Q.  How  do  you  know  it  was  a  Buick?  A.  Well, 

I  know  pretty  well  by  the  looks  of  the  car  that  it  was  a  Buick.” 

(P.  1111)  2.  “Q.  The  question,  Mr.  Hawley,  which  you  are  to 

answer,  is  this:  Do  you  see  in  the  courtroom  the  man  who  was  seated 
on  that  day  in  Brockton  at  the  right  of  the  driver?  A.  Yes,  sir.” 

ARGUMENT. 

This  testimony  clearly  rebuts  the  testimony  of  the  defendant 
zetti  on  re-cross-examination  (P.  884).  He  denied  being  in  Brockton  this 
day,  or  in  a  Buick  automobile.  Both  questions  establish  either  identity 
or  a  positiveness  of  identity  of  person  or  object.  The  exception  is  clearly 
applicable  only  to  defendant  Vanzetti  (see  instructions  of  the  Court, 
Page  1112). 


LXV. 

The  exceptions  taken  by  both  defendants  to  the  argument  of  the  Dis¬ 
trict-Attorney  should  be  overruled  (P.1128). 

ARGUMENT. 

The  mis-statement  of  evidence,  if  there  was  any,  was  cured  by  the 
statement  by  the  Court  to  the  jury  on  the  same  page;  and  also  Mr.  Katz- 
mann’s  statement  following  the  same,  which  removed  any  possible  injury 
to  either  defendant. 

Commonwealth  vs  Farmer,  218  Mass.  507. 

Commonwealth  vs  Dyer,  243  Mass.  472,  at  508. 


LXVl. 

The  exception  taken  by  both  defendants  to  the  argument  of  the  Dis¬ 
trict-Attorney  should  be  overruled  (P.1135). 
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ARGUMENT. 

Orciani  was  a  friend  of  both  Sacco  and  Vanzetti,  and  had  been  con¬ 
nected  with  their  radical  activities,  (see  testimony  of  Vanzetti,  P.820; 
Sacco,  895)  He  was  at  Sacco’s  house  in  Stoughton  on  May  4th  and  May 
5th,  and  went  to  the  house  of  Simon  E.  Johnson  in  West  Bridgewater 
with  Sacco,  Vanzetti  and  Boda,  on  the  defendants’  testimony,  to  get  Boda’s 
automobile  with  which  they  were  to  collect  radical  literature.  Orciani 
had  been  under  suspicion  as  implicated  in  this  crime  and  had  been  arrest¬ 
ed  (Guerin,  P.1104).  One  Falzini  (P.781)  testified  that  he  bought  the 
Harrington  &  Richardson  revolver  (Exhibit  27)  from  Orciani  on  October 
19,  1919.  In  his  testimony,  Vanzetti  said  (P.  829)  that  he  had  gone  to 
Falzini’s  house  one  day  and  there  he  had  gotten  the  revolver.  On  Page 
852,  Vanzetti,  in  cross-examination,  admitted  that  he  had  said  to  the 
District-Attorney  at  a  previous  time  that  he  had  owned  the  revolver  for 
a  long  time  and  had  obtained  it  in  Boston,  and  that  that  statement  was 
not  the  truth.  On  Pages  782  and  783  will  be  found  the  following  ques¬ 
tions  and  answers  of  one  Luigi  Falzini: 

“Q.  How  many  days  have  you  been  here?  A.  Yesterday  and  to¬ 
day  and  last  week.  Q.  Has  Ricardo  Orciani  been  here  while  you 
have  been  here?  A.  No,  sir,  I  did  not  see  him.  Q.  Did  you  see 
a  Ford  automobile  outside  with  a  top  up,  five  passenger,  with  a  perma¬ 
nent  top?  A.  I  saw  several  of  them.  Q.  Did  you  see  Orciani 
sitting  out  in  front  in  any  one  of  them?  A.  When?  “Q.  Any  day 
that  you  have  been  at  court?  A.  I  saw  him  last  week,  yes,  sir. 
Q.  Where?  A.  Outside  the  court  house.” 

This  witness  testified  that  he  sold  Vanzetti  the  revolver  which  was 
found  on  him  when  he  was  arrested. 

Were  Sacco’s  and  Vanzetti’s  falsehoods  and  their  conduct  at  the 
Johnson  house  actuated  by  their  consciousness  of  guilt  or  by  their  fear 
of  arrest  and  possible  deportation  for  their  radical  activities?  This  was 
an  important  issue  of  the  trial.  Was  the  revolver  found  on  Vanzetti 
when  he  was  arrested  his,  bought  by  peaceful  means  and  through  peace¬ 
ful  channels,  or  was  it  Berardelli’s?  This  was  an  important  issue  of  the 
trial. 

Orciani  could  have  helped  the  defendants  because  of  his  relationship 
with  them,  and  because  of  his  knowledge  of  their  life  affairs  and  activi¬ 
ties, — he  was  their  friend.  He  was  outside  the  courtroom.  Possibly 


the  Commonwealth  could  have  summoned  him,  but  it  seems  obvious  that 
he  was  not  a  Government  witness.  The  mere  fact  that  a  witness  is  avail¬ 
able  to  both  parties  does  not  necessarily  preclude  a  jury  from  drawing 
an  inference  from  the  failure  of  one  party  to  produce  him.  The  Com¬ 
monwealth  had  made  out  a  prima  facie  case  against  these  defendants; 
the  burden  of  proof  was  upon  these  defendants  to  meet  this  case.  The 
testimony  of  Orciani  would  have  been  material  on  the  issues  just  set  forth. 
He  was  on  all  the  facts  available  to  the  defendants  who  would  be  reason¬ 
ably  expected  to  have  called  him.  It  is  contended  therefor  that  there 
was  no  unfair  comment  by  the  District-Attorney,  and  the  determination 
of  what,  if  any,  inference  should  have  been  drawn  by  his  absence  was 
for  the  jury. 

London  vs  Bay  State  Street  Railway  Co.,  231  Mass.  481. 

Mikkelson  vs  Connolly,  229  Mass.  360. 

Fitzpatrick  vs  Boston  Elevated  Railway  Co.,  223  Mass.  475. 

Robinson  ys  Doe,  224  Mass.  319. 

Buckley  vs  Boston  Elevated  Railway  Co.,  215  Mass.  50,  at  55. 

Delaney  vs  Berkshire  Street  Railway  Co.,  215  Mass.  591. 

McKim  vs  Foley,  170  Mass.  426. 

Little  vs  Massachusetts  Northern  Railway  Co.,  229  Mass.  244,  at 
247. 

Lothrop  vs  Adams,  133  Mass.  471,  at  477. 

Fletcher  vs  Wills,  180  Mass.  243. 

D'Addio  vs  Hinckley  Rendering  Co.,  213  Mass.  465. 


LXVIL 

The  exception  taken  by  defendant  Vanzetti  to  the  refusal  of  the  Court 
to  direct  a  verdict  for  him,  as  stated  on  Page  1136,  and  in  the  paper  en¬ 
titled  “Correction  of  Errors”  etc..  Page  1,  Appendix,  Page  11  should  be 
overruled. 


ARGUMENT. 

Without  argument  concerning  the  improper  time  of  filing  this  motion, 
it  is  submitted  that  the  motion  could  not  have  been  granted.  It  is  submit- 
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ted  that  thej  guilt  or  innocence  of  this  defendant  was  a  pure  question  of 
fact  for  the  jury.  The  statements  of  the  District- Attorney  which  no  doubt 
caused  this  motion  to  be  filed  after  the  argument  of  the  District-Attorney 
and  before  the  charge,  are  on  Page  1130,  and  are  now  in  part  repeated : 
“You  must  be  overwhelmed  with  the  testimony  that  when  the  car  started 
it  was  driven  by  a  lighthaired  man  who  showed  every  indication  of  being 
sickly.”  And  on  Page  1131:  “And  I  agree  if  it  depends  on  the  accuracy 
of  the  statement  that  Vanzetti  was  driving,  then  it  isn’t  right,  because  I 
would  have  to  reject  personally  the  testimony  of  witnesses  for  the  defense 
as  well  as  for  the  Commonwealth  who  testified  to  the  contrary.  I  ask  you 
to  find  as  a  matter  of  common  sense  he  was,  in  the  light  of  other  witnesses, 
in  the  car,  and  if  on  the  left  side  that  he  may  well  have  been  immediately 
behind  the  driver.” 

No  witness  identified  Vanzetti  as  one  of  the  men  who  actually  did  the 
shooting,  or  at  the  immediate  place  of  the  shooting.  The  remarks  of  the 
District- Attorney  no  doubt  refer  to  witness  Michael  Levangie  (P.  257) 
who  testified  (P.  258)  that  he  saw  one  man  driving  the  machine;  that  this 
man  was  Vanzetti.  His  testimony  was  not  weakened  by  cross-examination, 
although  some  witnesses  were  offered  by  the  defendants  to  show  that  he 
told  a  different  story  to  them  shortly  after  the  occurrence. 

But  it  is  submitted  that  the  last  words  of  Mr.  Katzmann  quoted  did 
not  indicate  that  he  discredited  this  witness  as  unreliable,  but  merely 
said  inferentially  that  Levangie  was  mistaken  as  to  the  position  in  which 
he  placed  Vanzetti  in  the  automobile. 

Regardless  of  Levangie,  whose  testimony,  it  is  submitted,  must,  even 
in  view  of  the  remarks  of  the  District-Attorney  in  argument,  have  had 
some  probative  force  for  the  jury’s  consideration,  there  was  ample  testi¬ 
mony,  although  in  some  instances  circumstantial,  to  connect  this  defend¬ 
ant  as  an  active  participant  in  this  crime. 

There  was  evidence  that  he  was  in  South  Braintree  the  morning  of 
April  15th.  John  W.  Faulkner  (P.  261)  identified  him  as  being  in  the 
same  car  of  the  train  which  left  Cohasset  for  Boston  at  about  9.20  or  9.23 
a.  m.,  and  that  he  got  off  this  train  at  E.  Braintree.  Harry  E.  Dolbeare 
(P.  282)  testified  that  he  saw  a  five  or  seven  passenger  automobile  in 
South  Braintree  Square  that  morning,  and  that  one  of  the  five  men  in  this 
automobile  was  Vanzetti.  There  were  other  witnesses,  who,  although  they 
did  not  identify  Vanzetti,  described  a  man  with  Sacco  who  might  have 
been  Vanzetti, — for  instance,  William  J.  Heron,  Page  294.  The  auto- 
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mobile  in  which  the  bandits  made  their  escape  was  amply  identified.  Van- 
zetti  was  seen  in  an  automobile  fitting  the  description  of  this  automobile 
by  Julia  Kelliher  (P.  322)  at  3.50  p.  m.  in  the  outskirts  of  Brockton,  in  the 
direct  path  which  the  automobile  must  have  taken  from  South  Braintree 
to  the  Manley  Woods  where  it  was  found  abandoned  (Fuller,  P.  330) , 
especially  in  view  of  the  testimony  of  witnesses  who  saw  it  at  various 
points ;  for  instance : 

Daniel  Buckley,  Page  310. 

George  H.  Chisholm,  Page  313. 

Francis  Charles  Clark,  Page  314. 

John  P.  Lloyd,  Page  321. 

He  was  positively  identified  at  the  Mattfield  crossing  at  4.15  p.  m.  a 
short  distance  from  the  Manley  Woods  where  the  automobile  was  held  up 
by  the  railway  gates  being  down  (Austin  T.  Reed,  P.  324) .  There  was 
strong  and  important  evidence  that  Berardelli  had  owned  a  .38-calibre 
Harrington  &  Richardson  revolver  (Bostock,  P.  97 ;  Mrs.  Berardelli,  P. 
425) ;  that  he  had  taken  this  revolver  into  Iver  Johnson  Company  for  re¬ 
pairs  in  March,  1920  (Mrs.  Berardelli,  P.  425 ;  Wadsworth,  P.  429 ;  Fitze- 
meyer,  P.  432 ;  Jones,  P.  437)  ;  and  that  he  had  this  revolver  on  his  person 
on  the  Saturday  before  the  shooting  (Bostock,  P.  101)  ;  and  that  this  re¬ 
volver  was  not  near  his  body  after  the  shooting,  nor  on  his  person;  and 
there  was  a  strong  inference  that  as  a  paymaster’s  guard,  Berardelli  must 
have  taken  it  with  him  to  guard  this  large  payroll  on  that  day.  And  that 
the  same  revolver  was  found  on  defendant  Vanzetti’s  person,  fully  loaded 
at  the  time  of  his  arrest  (Vaughn,  P.  392)  ;  and  that  this  revolver  had  a 
new  hammer  which  had  been  put  in  at  the  time  it  was  repaired  at  the  Iver 
Johnson  Co.  in  March,  1920  (Fitzemeyer,  P.  432).  There  was  testimony 
from  the  Johnsons  (Pages  358,  371) ,  moreover,  that  on  the  evening  of  May 
5th,  he  was  at  their  house  in  company  with  Sacco,  Orciani,  and  Boda,  and 
that  he  and  Sacco  acted  suspiciously,  followed  Mrs.  Johnson  when  she  went 
to  the  Bartlett  house,  and  shortly  after  her  return,  left  without  getting 
what  they  had  obviously  come  for,  namely,  Boda’s  automobile.  That  he, 
in  company  with  Sacco,  then  took  an  electric  car  at  a  point  near  the  John¬ 
son  house  for  Brockton,  and  that  he  was  recognized  by  the  conductor  as  one 
of  the  two  men  who  had  ridden  on  his  car  toward  Brockton  on  an  evening 
about  the  same  time  as  the  murder,  and  that  the  point  at  which  they  en¬ 
tered  the  car  was  in  the  close  vicinity  of  where  the  automobile  was  finally 
found,  the  so-called  Manley  Woods  (Austin  C.  Cole,  P.  387).  After  he 
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was  arrested  he  told  many  falsehoods  when  questioned  by  the  District- 
Attorney  and  by  Chief  of  Police  Stewart  (Vanzetti’s  testimony,  P.  820). 

Such  evidence,  taken  in  conjunction  with  a  great  deal  of  the  evidence 
against  Sacco,  in  whose  company  he  had  been  identified  near  the  time  of 
the  murder,  and  on  May  5th,  had  clearly  a  strong  tendency  to  prove  his 
guilt.  Also  when  he  was  arrested,  there  was  found  on  his  person  two 
Peters  shotgun  shells  loaded  with  buckshot  (Connolly,  P.  393).  There  was 
evidence  that  when  the  bandit  automobile  proceeded  up  Pearl  Street  that 
a  long  barrelled  gun  protruded  out  of  the  back  window  which  was  broken 
(Edward  C.  Langlois,  P.  146). 

Vanzetti,  it  is  true,  offered  ample  evidence  to  show  that  he  was  not 
at  South  Braintree  on  that  day ;  that  he  had  never  ridden  in  a  Buick  auto¬ 
mobile,  or  any  automobile;  that  he  carried  a  revolver  and  had  told  the 
falsehoods,  above  indicated,  because  of  fear  of  deportation  because  of  rad¬ 
icalism,  and  offered  much  evidence  in  explanation  of  his  having  a  revolver ; 
of  where  he  procured  this  revolver,  and  in  full  defense  of  all  the  accusa¬ 
tions  of  the  Commonwealth ;  and  also  in  explanation  of  the  presence  in  his 
pocket  of  the  shotgun  shells. 

Without  further  analysis  of  the  evidence,  it  is  submitted  that  a  pure 
question  of  fact  was  submitted  and  that  the  Court  could  not  have  granted 
this  motion.  There  have  been  many  murder  trials  in  this  Commonwealth 
where  the  defendants  have  been  convicted  on  evidence  largely  circumstan¬ 
tial  in  its  nature,  and  those  verdicts  have  been  sustained  by  this  Court.  The 
evidence  against  Vanzetti  was  clearly  sufficient,  if  believed,  to  warrant  the 
jury’s  verdict. 


The  following  arguments  are  herein  presented  to  this  Court  in  ad¬ 
dition  to  the  preceding  arguments,  and  are  offered  out  of  their  logical 
order  in  the  exceptions  taken  at  the  trial. 

1.  The  conduct  of  the  Court  with  reference  to  the  defendants’  de¬ 
murrer  was  clearly  not  such  as  to  require  that  the  verdict  be  set  aside 
and  the  cases  remanded  to  the  Superior  Court  for  a  decision  on  the  de¬ 
murrer.  (Main  Bill,  P.  6;  possibly  P.  53;  possibly  P.  70;  Correction  of 
Errors,  Pages  2,  3). 

(a)  The  defendants  were  arraigned  and  pleaded  not  guilty  Sep- 
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tember  28,  1920.  These  trials  commenced  May  31,  1921.  On  Page  6  of 
this  bill  will  be  found  that  counsel  for  the  defandants  “took  up  with  the 
Court  in  chambers  the  question  of  withdrawing  the  plea  of  not  guilty  on 
behalf  of  both  defendants”.  But  there  is  absolutely  nothing  in  this  record 
to  show  that  the  Court  allowed  the  defendants  to  retract  their  pleas.  He 
did  allow  the  motion  to  file  demurrers  (Page  3,  Correction  of  Errors) .  The 
Court  never  decided  this  demurrer,  and  the  trial  proceeded  to  verdicts 
which,  together  with  the  entire  record,  it  is  submitted,  show  that  the  de¬ 
fendants  were  not  permitted  to  retract  their  plea  of  not  guilty.  The  pur¬ 
port  of  a  demurrer  in  criminal  pleading  is  to  test  the  legal  sufficiency  of  the 
indictments, — a  matter  of  abatement  therefor.  A  general  plea  to  an  in¬ 
dictment  admits  its  genuineness.  By  their  general  pleas  which  were  never 
retracted,  they  have  waived  all  matters  of  abatement. 

Lebowitch  vs  Commonwealth,  235  Mass.  357,  360. 

Commonwealth  vs  Leventhal,  236  Mass.  516,  523. 

(b)  No  exception  was  taken  by  either  defendant  at  any  step  of  the 
trial  to  the  refusal,  failure  or  omission  of  the  Court  to  render  a  decision 
on  these  demurrers.  They  were  therefor  not  aggrieved,  and  the  matter 
is  not  properly  before  this  Court. 

(c)  The  statements  of  the  Court  on  Pages  53  and  70  are  not  clear 
enough  for  this  Court  to  say  that  the  presiding  judge  in  any  way  referred 
therein  to  the  demurrers.  The  Commonwealth  contends  that  these  words 
have  no  reference  whatsoever  to  these  pleadings. 

(d)  The  Commonwealth  is  unable  to  see  how  the  merits  of  these 
demurrers  are  before  this  Court,  and  therefor  does  not  submit  arguments 
to  support  the  sufficiency  of  the  indictments. 

(e)  If  the  failure  of  the  Court  to  render  a  decision  on  the  demurrers 
was  (as  in  requests  for  rulings  for  a  charge  to  the  jury)  tantamount  to 
overruling  the  same,  it  is  even  more  clear  that  there  was  no  exception 
taken  by  either  defendant. 

2.  The  exception  taken  by  defendant  Sacco  to  the  admission  of  the 
cap  and  the  argument  of  the  District-Attorney  with  reference  to  a  certain 
cap,  should  be  overruled  (P.  1128). 

(a)  This  exception  is  really  applicable  only  to  defendant  Sacco. 
There  is,  however,  an  agreement  between  Court  and  counsel  stated  on 
Page  440.  But  at  any  rate,  defendant  Vanzetti  could  not  have  been  prej¬ 
udiced  or  harmed  by  the  alleged  error  of  the  Court. 
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(b)  If  the  District-Attorney  improperly  stated  the  testimony  con¬ 
cerning  this  cap,  it  is  submitted  that  his  statements  were  immediately 
cured  by  the  instruction  of  the  Court,  and  the  statement  of  the  District- 
Attorney  directly  thereafter.  The  jury  are  the  judges  of  the  evidence. 
The  District-Attorney  could  not  have  been  expected  to  remember  all  the 
details  of  the  evidence  in  a  trial  of  this  magnitude.  But  after  the  instruc¬ 
tion  of  the  Court  to  the  jury  the  District- Attorney  cured  his  own  error 
immediately,  and  no  further  objection  was  made  by  the  defendants  to  his 
remarks.  The  error  was  harmless  and  unpre judicial. 

3.  There  was  no  error  in  the  denial  by  the  Court  of  the  motion  for 
separate  trials  by  each  defendant.  (Main  Bill,  Pages  53,  70,  1019,  1136, 
1167,  1202). 

(a)  As  a  preliminary  matter,  it  is  necessary  to  notice  that  a  certain 
motion  by  defendant  Vanzetti  for  separate  trial  was  withdrawn  by  his 
attorney  (Page  1136).  It  is  submitted  that  such  motion  does  not  appear 
in  the  appendix  of  this  bill  of  exceptions.  Sacco’s  motion  appears  in  the 
appendix  at  Page  1167,  and  Vanzetti’s  motion  appears  on  Page  1202. 

(b)  Whether  two  defendants  indicted  generally  are  to  be  tried  to¬ 
gether  is  discretionary  with  the  trial  court. 

Commonwealth  vs  Borasky,  214  Mass.  313,  316. 

(c)  There  was  no  abuse  of  judicial  discretion  by  the  Court.  The 
Commonwealth  considers  only  the  grounds  stated  in  the  motions. 

As  to  Sacco’s  motion,  as  follows : 

2-7 :  The  Commonwealth  did  not  introduce,  nor  would  the  Court 
have  allowed  to  be  introduced,  any  evidence  of  the  crime  which  Vanzetti 
was  found  to  have  committed  on  December  24,  1919 ; 

9:  The  defendant  did  call  his  wife.  He  could  have  called  his  wife 
under  any  circumstances  that  may  have  arisen  at  the  trial ; 

10-12:  Such  objections  might  arise  at  the  trial  of  any  general  in¬ 
dictment.  They  are  not  sufficient  to  warrant  separation ; 

13:  The  presiding  judge  could  have  been  able  to,  and  did  by  appro¬ 
priate  instructions  cure  this  difficulty. 

As  to  defendant  Vanzetti, — ^there  are  no  stronger  reasons  in  his  mo¬ 
tion  than  in  that  of  defendant  Sacco’s. 

Briefly,  therefor,  these  grounds  were  not  sufficient  to  warrant  the 
granting  of  the  motion,  and  were  not  sufficient  to  outweigh  the  strong 
reasons  of  public  economy  and  public  policy  behind  the  trial  of  the  defen¬ 
dants  together. 


88 


PRELIMINARY  ARGUMENT  TO  THE  EXCEPTIONS  TO  ALL  MAT¬ 
TERS  PERTAINING  TO  ALL  MOTIONS  FOR  NEW  TRIAL. 

All  of  said  exceptions  should  be  dismissed  for  want  of  jurisdiction. 

1.  It  is  submitted  that  the  presiding  judge  had  no  jurisdiction  either 
to  grant,  or  to  deny,  or  to  render  decisions  upon  any  of  the  motions  for  new 
trial  presented  in  this  bill.  The  granting  of  motions  for  new  trials  in 
criminal  cases  is  regulated  by  statute.  General  Laws,  Chapter  278,  Section 
29,  which  is  as  follows : 

“The  Superior  Court  may,  at  the  sitting  in  which  an  indictment  is 
tried,  or  within  one  year  thereafter,  upon  motion  in  writing  of 
the  defendant,  grant  a  new  trial  for  any  cause  for  which  by  law 
a  new  trial  may  be  granted,  or  if  it  appears  to  the  court  that  jus¬ 
tice  has  not  been  done,  and  upon  such  terms  or  conditions  as  the 
court  shall  order.” 

This  section  was  amended  by  Acts  of  1922,  Chapter  508,  the  material 
portion  of  which  is  as  follows : 

“The  Superior  Court  may,  at  the  sitting  in  which  an  indictment  is 
tried,  or  within  one  year  thereafter,  or  in  capital  cases  within 
said  year  or  at  any  time  before  sentence,  upon  motion  in  writing 
of  the  defendant  grant  a  new  trial  for  any  cause  for  which  by  law 
a  new  trial  may  be  granted,  or  if  it  appears  to  the  court  that 
justice  has  not  been  done,  and  upon  such  terms  or  conditions  as 
the  court  shall  order.” 

The  trial  of  these  cases  commenced  May  31,  1921,  and  verdicts  of 
guilty  were  returned  July  14, 1921,  both  dates  within  the  April  trial  sitting 
of  the  Superior  Court  for  criminal  business  in  Norfolk  County.  (General 
Laws,  Chapter  212,  Section  14;  Chapter  213,  Section  6.)  There  is  nothing 
in  the  record  (Main  Bill,  Page  6)  to  show  that  these  cases  were  tried  in  a 
Special  Criminal  Sitting  (General  Laws,  Chapter  212,  Section  21).  This 
April  sitting  commenced  the  first  Monday  of  April,  1921,  and  terminated 
the  day  preceding  the  first  Monday  in  September,  1921  (General  Laws, 
Chapter  213,  Section  6).  The  date  of  Acts  of  1922,  Chapter  508,  was 
June  6,  1922.  It  was  in  effect,  therefor,  on  September  6,  1922. 

The  motions  for  new  trial  have  been  considered  in  this  brief  in  the 
following  order : 

(a)  The  Second,  or  “Defendants’  Bill  of  Exceptions  to  Decision  on 
Second  Supplementary  Motion  for  New  Trial”,  which  was  filed  May  4, 
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1922,  and  overruled  October  1,  1924  (P.  2  of  that  bill)  ; 

(b)  The  Ripley  Motion,  or  the  First  Supplementary  Motion,  first 
part  of  “Defendants’  Supplementary  Bill  of  Exceptions”,  which  was  filed 
November  8,  1921,  and  denied  October  1,  1924  (Pages  2  and  5  of  that  bill)  ; 

(c)  The  Fifth  Supplementary  Motion,  or  the  Hamilton-Proctor  affi¬ 
davits,  the  second  part  of  the  “Defendants’  Supplementary  Bill  of  Excep¬ 
tions”,  which  was  filed  for  defendant  Vanzetti  on  April  30,  1923,  and  for 
both  defendants  November  5,  1923  (that  bill  Page  5),  and  denied  October 
1,  1924  (Page  10  that  bill) . 

It  is  contended  that  the  presiding  judge  was  by  the  statute  in  force 
at  the  time  these  indictments  were  tried  required  to  “grant”  these  mo¬ 
tions,  if  at  all  within  one  year  from  the  expiration  of  the  April  sitting, 
1921,  and  that  after  that  time  he  had  no  jurisdiction  either  to  grant  or 
to  deny  the  same,  and  that  his  decisions  and  rulings  thereon  were  therefor 
purely  nugatory  since  the  amendment  to  the  Act  in  question,  in  effect 
September  6,  1922,  could  not  revive  or  enlarge  upon  his  power  to  act  which 
had  expired  by  limitation.  Although  it  is  not  a  question  of  the  filing  of 
these  motions,  but  of  the  granting  of  the  same,  it  seems  clear  that  the 
Hamilton  and  Proctor  motions,  which  were  not  filed  until  April  30th  and 
November  5,  1923,  were  filed  too  late.  All  these  motions  have  been  termed 
Supplementary  Motions,  but  despite  such  designation,  they  are  independ¬ 
ent  motions.  It  is  contended,  moreover,  that  the  term  “Supplementary” 
has  no  significance  v/hatsoever  under  our  laws,  and  that  it  does  not  signify 
that  such  motions  were  amendments  to  the  original  general  motion  which 
the  Court  denied  (according  to  the  docket  in  these  cases)  December  24, 
1921. 

2.  Arguments  to  the  merits  of  the  exceptions  to  the  various  matters 
concerning  these  motions  are  hereinafter  offered,  but  the  Commonwealth 
in  no  way  waives  its  arguments  concerning  the  jurisdiction  of  the  presiding 
judge  to  pass  upon  these  motions. 


LAW. 

The  following  cases  have  some  bearing  upon  this  question : 
Commonwealth  vs  Phelps,  210  Mass.  78. 

Commonwealth  vs  Rollins,  242  Mass.  427,  430. 

Brockway-Smith  Corporation  vs  Robert  A.  Doyle  Company,  Inc., 
241  Mass.  266. 
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Devine’s  Case,  236  Mass.  588. 

Manchester  vs  Popkin,  237  Mass.  434. 

See  also : 

Holt  vs  Holt,  1925  Advanced  Opinions,  P.  1567. 


DEFENDANTS’  BILL  OF  EXCEPTIONS  TO  DECISION  ON  SECOND 
SUPPLEMENTARY  MOTION  FOR  NEW  TRIAL 

1.  All  the  exceptions  set  forth  in  the  “Defendants’  Claim  of  Excep¬ 
tions”,  as  specifically  referred  to  infra,  should  be  overruled  (Page  36  of 
this  bill). 


STATEMENT  OF  FACTS. 

One  Roy  E.  Gould,  who  was  a  traveling  vendor  of  paste  for  the  sharp¬ 
ening  of  razors,  was  in  South  Braintree  on  the  afternoon  of  April  15, 1920, 
at  the  time  of  the  shooting.  He  did  not  see  the  shooting  but  he  saw  the 
bandit  automobile  moving  up  Pearl  Street  in  the  direction  of  Hancock 
Street,  and  saw  it  pass  him  when  he  was  in  an  advantageous  position  on 
the  west  side  of  the  railway  tracks.  A  man  on  the  right  hand  side  of  the 
front  seat  of  the  automobile  shot  at  him  and  the  bullet  passed  through  his, 
Gould’s,  overcoat.  Gould  gave  his  name  and  address  to  Officer  Heaney  of 
the  Braintree  police,  who,  in  turn,  gave  such  information  to  the  Police  De¬ 
partment  of  Braintree,  and  to  the  State  Police.  On  November  10,  1921, 
he  was'  interviewed  by  Attorney  Moore,  counsel  for  the  defendant  Sacco. 
On  the  same  day  he  saw  Sacco  at  the  Norfolk  County  House  of  Correction 
and  completely  and  unqualifiedly  asserted  Sacco  was  not  the  man  he  saw 
on  April  15,  1920,  on  the  right  hand  side  of  the  automobile.  On  the  same 
day  Gould  was  shown  three  pictures  of  Vanzetti,  and  said  that  Vanzetti 
did  not  in  any  way  resemble  the  man  he  had  seen  in  the  automobile.  The 
grounds  of  this  motion  are  newly  discovered  evidence. 

A.  Exception  No.  1  (P.  36). 

1.  The  allowance  of  this  motion  was  within  the  sound  judicial  dis¬ 
cretion  of  the  presiding  judge.  The  exercise  of  such  discretion  should 
not  be  disturbed  by  this  Court.  After  full  hearing,  the  Court  was  satis¬ 
fied  that  the  affidavit  of  Gould  only  added  one  more  witness  to  many  others 
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who  had  testified  to  the  same  effect.  Such  finding  of  fact  is  clearly  right. 
It  is  unnecessary  to  refer  to  the  witnesses  who  saw  and  identified  Sacco 
and  Vanzetti,  and  to  those  who  saw  the  bandits  but  did  not  identify  them. 
These  witnesses  were  numerous.  It  is  submitted  that  this  testimony  was, 
as  the  Court  found,  merely  cumulative.  The  testimony  of  Gould  could 
not  have  affected  the  verdict  and  the  motion  was  rightfully  denied. 

2.  There  was  no  abuse  of  judicial  discretion.  The  decision  shows 
clearly  that  the  judge  gave  to  the  matter  unqualified  and  painstaking  at¬ 
tention,  and  arrived  at  his  decision  only  after  thorough  examination  and 
analysis  of  the  situation.  He  denied  the  motion  because  he  found  that 
Gould’s  testimony  was  cumulative,  and  could  never  have  affected  the 
verdict,  obviously  a  sound  and  reasonable  decision,  and  not  a  manifestation 
of  unbridled  power. 

3.  The  affidavits  do  not  prove  that  the  District-Attorney  knew  the 
name  and  address  of  Gould  before  the  trial,  but  did  not  submit  this  in¬ 
formation  to  the  defendants.  These  affidavits,  the  only  evidence  offered 
in  support  of  the  motion,  show  that  Gould’s  name  and  address  were  given 
by  Officer  Heaney  to  the  Police  Department  of  Braintree  and  to  the  State 
Police,  but  they  do  not  show  that  such  information  was  given  by  either  of 
these  authorities  to  the  District-Attorney’s  office.  Even  if  the  District- 
Attorney  did  know  of  Gould’s  name  and  address,  which  is  denied  by  the 
Commonwealth,  he  was  under  no  duty  to  submit  this  information  to  coun¬ 
sel  for  defendants,  and  this  failure  on  his  part,  if  it  existed  at  all,  is  no 
more  than  one  ground  for  a  motion  for  new  trial  to  be  addressed  to  the 
discretion  of  the  Court. 

Commonwealth  vs  Jordon,  207  Mass.  259,  265. 

B.  Exceptions  No.  2,  3,  U,  5,  6,  7  (Pages  36  and  37). 

1.  The  Court  was  not  required  to  render  a  written  decision  or  finding 
of  facts  denying  this  motion.  There  is,  however,  nothing  to  prevent  him 
from  doing  so.  His  decision  of  this  motion  is  not  a  part  of  the  record,  but 
it  is  entitled  to  consideration  from  this  Court  in  any  material  aspect  be¬ 
cause  it  has  been  expressly  made  a  part  of  this  bill  of  exceptions.  This 
Court  should  review  this  decision  only  for  the  purpose  of  determining  if 
there  has  been  an  abuse  of  sound  judicial  discretion. 

2.  It  is  submitted  in  the  decision  of  this  motion  that  there  was  no 
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abuse  by  the  presiding  judge  of  such  discretion.  Whether  there  are  errors 
of  law  or  conclusions  of  fact,  or  minor  or  careless  errors  of  various  kinds 
within  the  body  of  this  written  decision  (as,  for  instance,  in  that  brought 
to  the  attention  of  this  Court  by  claim  of  exception  No.  4,  P.  36)  are  mat¬ 
ters  with  which  this  Court  is  not  concerned  because  this  entire  writing,  it 
is  submitted,  discloses  no  errors  which  amount  to  an  abuse  of  sound  judi¬ 
cial  discretion. 


LAW. 

See  Law,  Defendants’  Supplementary  Bill  of  Exceptions,  Ripley  Mo¬ 
tion,  Brief  Point  No.  III-I-A.  P.  100-103. 


DEFENDANTS’  SUPPLEMENTARY  BILL  OF  EXCEPTIONS 

/. 

A.  THE  FIRST  SUPPLEMENTARY  MOTION  FOR  NEW  TRIAL 

(RIPLEY  MOTION). 

A.  STATEMENT  OF  FACTS,  presented  entirely  by  affidavits. 

Walter  Ripley  was  the  foreman  of  the  jury  in  this  case.  He  died  Oc¬ 
tober  10,  1921.  He  had  formerly  been  Chief  of  Police  of  Quincy,  Massa¬ 
chusetts,  and  at  the  time  of  the  trial  and  afterwards  until  his  death,  he 
owned  a  Harrington  &  Richardson  revolver,  similar  in  make,  type  and 
calibre  as  Exhibit  No.  27  in  this  case,  the  revolver  found  on  the  person 
of  defendant  Vanzetti.  On  the  day  he  was  summoned  as  a  juror,  antic¬ 
ipating  that  he  would  act  as  an  official  at  a  fireman’s  muster,  he  took  three 
loaded  cartridges  which  he  had  had  for  a  very  long  time  from  this  revolver 
and  put  them  in  his  vest  pocket  which  he  wore  during  the  whole  of  the 
trial.  He  forgot  that  these  cartridges  were  in  his  pocket  until  the  Vanzetti 
revolver  and  the  five  cartridges  found  therein  were  introduced  in  evidence. 
He  marked  two  of  his  cartridges  with  a  straight  scratch  across  the  percus¬ 
sion  cap,  and  one  with  a  cross  or  x,  but  at  a  time  which  he  refused  to  state. 
He  placed  his  cartridges  side  by  side  with  the  Vanzetti  cartridges,  and 
compared  them  during  the  trial  with  the  Vanzetti  cartridges.  There  was 
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a  discussion  about  his  cartridges  with  his  fellow  jurors  at  sometime  while 
he  was  acting  as  a  juror,  but  he  refused  to  say  who  participated  therein 
and  what  was  said. 

The  Ripley  cartridges  and  his  revolver  were  introduced  as  evidence 
in  the  hearing  of  this  motion. 

Eight  of  the  jurors  denied  ever  having  seen  or  discussed  these  car¬ 
tridges. 

1.  John  F.  Dever,  a  juror  (P.  24),  said  that  only  exhibits  were  seen 
or  discussed  in  the  jury  room  after  the  jury  had  retired  for  its  deliberation, 
but  during  the  trial  at  a  time  which  he  could  not  say  he  did  see  a  bullet  in 
Ripley’s  possession,  but  that  neither  he  nor  his  fellow  jurors  discussed  it 
with  Ripley. 

2.  Wallace  Hersey,  a  juror  (P.  25),  saw  the  bullets  which  were  ap¬ 
parently  loaded  shells  in  the  possession  of  Ripley,  either  in  the  room  where 
the  jury  slept  or  on  the  street,  but  remembered  no  particular  talk  about 
them  with  Ripley ;  and  that  there  was  no  discussion  or  production  of  any¬ 
thing  but  exhibits  in  the  jury  room  after  the  jury  had  retired  to  deliberate. 

3.  Frank  MacNamara,  a  juror  (P.  27),  said  that  at  sometime  during 
the  course  of  the  trial  which  he  could  not  state,  Ripley  told  him  that  he 
had  some  bullets  or  cartridges  which  he  used  in  connection  with  a  fire¬ 
man’s  muster,  but  that  he  did  not  recall  that  Ripley  said  that  he  had  them 
with  him.  He  did  not  see  anything  but  exhibits  in  the  jury  room,  and  there 
was  no  discussion  about  any  bullets  belonging  to  Ripley  after  the  jury  re¬ 
tired  to  deliberate. 

4.  Albert  H.  Hamilton  (Pages  29,  41,  43),  an  expert  on  firearms, 
testified  in  behalf  of  the  defendants,  as  follows : 

That  he  made  an  examination  of  the  three  Ripley  and  five  Vanzetti 
cartridges,  and  the  Vanzetti  and  Ripley  revolvers,  using  a  microscope  and 
making  microphotographs  which  were  introduced  in  evidence.  That  the 
Ripley  cartridges  were  older  than  the  Vanzetti  cartridges,  a  fact  shown 
by  the  discoloration  of  the  brass  and  other  minute  details  of  manufacture. 
One  of  the  Ripley  bullets  had  been  pressed  into  a  revolver  having  the  ex¬ 
act  muzzle  measurements  of  the  Vanzetti  revolver.  It  had  positively  not 
been  pressed  into  the  muzzle  of  the  Ripley  revolver.  The  four  parallel 
inkmarks  on  two  of  the  Vanzetti  cartridges  were  placed  there  at  a  time 
after  the  cartridges  had  been  taken  into  the  jury  room  and  before  the  re- 


94 


turn  of  the  verdict.  There  were  fingernail  scratches  on  the  Ripley  shells ; 
so  that  without  the  aid  of  more  than  the  naked  eye  there  was  no  difficulty 
in  separating  the  Ripley  shells  from  the  Vanzetti  shells  if  they  were  mixed 
together. 

5.  Charles  J.  Van  Amburgh  (P.  35),  an  expert  on  firearms,  testified 
in  behalf  of  the  Commonwealth,  as  follows : 

He  said  that  it  was  impossible  to  tell  the  age  of  a  shell  from  the 
amount  of  corrosion  thereon.  That  the  Ripley  bullet  had  not  been  inserted 
in  the  barrel  of  the  Vanzetti  revolver.  That  there  were  scratches  and  cuts 
on  all  the  Vanzetti  and  Ripley  cartridges  from  mutilation  or  manufacture; 
and  there  were  no  marks  which  could  be  said  to  be  the  scratch  of  a  finger¬ 
nail  to  the  exclusion  of  other  means. 

6.  William  E.  Kingston  (P.  43),  an  expert  on  questioned  documents, 
testified  in  behalf  of  the  Commonwealth,  as  follows: 

He  said  that  he  had  made  many  tests  of  ink.  He  examined  the  Van¬ 
zetti  cartridges  and  said  that  it  was  impossible  to  determine  the  age  of  the 
ink  marks  on  either  of  these  bullets,  and  that  the  ink  that  made  the  marks 
was  a  black  iron  ink. 

7.  William  H.  Daley  (P.  45)  testified  in  behalf  of  the  defendants, 
as  follows : 

That  he  talked  with  Ripley  during  the  week  previous  to  May  31,  1921, 
and  Ripley  said  in  talking  of  this  case :  “Damn  them”,  meaning  the  defend¬ 
ants,  “they  ought  to  hang  anyway.” 


B.  GENERAL  ARGUMENT. 

All  the  exceptions  to  any  part  of  this  motion  should  be  overruled. 

/. 

It  is  submitted  that  whether  there  was  an  abuse  of  sound  judicial  dis¬ 
cretion  has  not  been  properly  raised,  but  if  this  point  has  been  properly 
raised,  all  arguments  hereafter  concerning  such  abuse  are  based  on  the 
supposition  that  this  point  has  been  properly  raised.  The  Court  was  not 
required  to  render  a  written  decision  of  facts  or  law.  He  has  done  so 
however.  His  findings  are  final  unless  this  Court  will  say  there  has  been 
an  abuse  of  sound  judicial  discretion. 
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It  is  submitted  that  this  Court  cannot  find  that  no  conscientious  judge, 
acting  intelligently,  could  have  honestly  taken  the  view  expressed  by  him 
in  denying  this  motion. 

This  motion  was  based  on  the  alleged  misconduct  of  the  juror  Ripley. 
The  basic  fact  of  the  presence  of  the  three  38-calibre  cartridges  in  Ripley’s 
pocket  comes  not  from  Ripley  himself,  although  there  was  ample  time  to 
obtain  his  affidavit  between  July  14,  1921,  the  day  of  the  return  of  the  ver¬ 
dict,  and  October  10,  1921,  the  date  of  his  death,  but  comes  from  what 
he  told  Jeremiah  J.  MacAnarney,  certainly  partisan  and  interested  because 
counsel  for  defendant  Vanzetti. 

But  Ripley’s  statement  taken  in  its  most  favorable  light,  standing 
alone,  only  shows  that  he  had  these  cartridges  at  the  trial,  marked  them, 
thought  of  them,  and  at  sometime  compared  them  with  the  Vanzetti  cart¬ 
ridges,  which  it  is  submitted  were  not  important  evidence  in  this  case. 
Vanzetti’s  revolver,  Sacco’s  revolver,  the  Sacco  cartridges,  and  the  so- 
called  Fraher  shells  were  important  evidence,  but  not  so  the  cartridges  in 
Vanzetti’s  revolver.  A  discussion  took  place,  but  when  or  with  whom  is 
not  shown.  Eight  of  the  jurors  knew  nothing  of  the  matter;  three  others 
have  some  recollection  of  the  bullets  or  talk  of  the  bullets,  but  are  hazy 
as  to  details.  These  jurors  are  the  most  important  witnesses  in  this  mo¬ 
tion,  and  their  testimony,  it  is  submitted,  utterly  fails  to  show  any  mis¬ 
conduct  on  Ripley’s  part. 

Without  Hamilton,  it  would  have  been  useless  for  the  defendants  to 
press  this  motion.  With  him  they  endeavored  to  show  experimentation 
by  someone  with  Vanzetti’s  revolver,  and  that  this  took  place  during  the 
deliberation  of  the  jury  since  someone  had  marked  the  Vanzetti  cartridges 
with  ink  in  the  jury  room  to  distinguish  them  from  the  Ripley  cartridges. 
This  is  only  wild  conjecture  of  a  sort  that  is  characterized  by  Hamilton’s 
amazing  statement  on  Page  43  of  the  time  when  the  inkmarks  were  placed 
on  the  Vanzetti  cartridges.  Hamilton’s  statements  were  ably  met  by  the 
experts  for  the  Commonwealth.  We  submit  that  Van  Amburgh’s  state¬ 
ments  and  Hingston’s  statements  ring  true,  and  that  Hamilton’s  do  not, 
and  that  without  his  testimony  the  alleged  misconduct  of  Mr.  Ripley  was 
not  proved,  and  that  the  defendants’  case  in  this  motion  must  have  utterly 
collapsed. 

These  were  questions  of  fact,  fairly  raised.  These  questions  were  de¬ 
cided  in  favor  of  the  Commonwealth  by  the  presiding  judge  after  giving 
the  matter  careful  and  earnest  attention.  The  decision  is  ably  written. 
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The  defendants  do  not  agree  with  it,  but  there  is  nothing  whatsoever  in 
this  decision  which  shows  or  even  intimates  an  abuse  of  sound  judicial 
discretion.  It  is  submitted  that  this  decision  unmistakably  shows  a  con¬ 
scientious  judge  doing  his  duty  intelligently. 


11. 

A.  The  exceptions  to  the  refusal  of  the  Court  to  give  certain  requests 
for  rulings  (P.  59)  should  be  overruled. 

1.  Request  No.  13  (P.  U9). 

The  case  quoted  is  undoubtedly  sound  law.  The  only  admissions  of 
the  District  Attorney  (Page  4  bottom, — Page  5  top,  this  bill)  are  part  of 
the  Court’s  finding  of  facts.  The  Court  adopted  these  admissions,  there¬ 
for,  and  his  refusal  to  state  a  general  principle  of  law  could  have  done  no 
injury  to  these  defendants  when  his  finding  of  fact  was  consistent  with 
that  principle. 

2.  Requests  No.  IJf,  15  (P.  Ji,9). 

The  Court  found  the  facts  not  to  be  as  stated  in  these  two  requests, 
and  therefor  could  not  have  granted  them. 

3.  Request  No.  16  (P.50). 

The  Court  found  that  whatever  the  facts  might  have  been  in  regard 
to  the  matter  of  bullets,  they  were  not  known  to  the  defendants  until  after 
the  trial ;  that  they  then  used  due  diligence  to  bring  the  facts  to  the  atten¬ 
tion  of  the  Court.  This  part  of  this  request  the  Court  gave.  He  could  not 
have  given  the  rest  of  the  request  because  the  facts  therein  stated  were 
inconsistent  with  the  finding  of  facts  of  the  Court. 

4.  Requests  No.  17,  18  (P.  50). 

These  requests  could  not  have  been  given  because  the  Court  found 
the  facts  not  to  be  as  stated  or  indicated  in  these  two  requests,  and  there¬ 
for  could  not  have  granted  them. 

5.  Requests  No.  19,20  (P.50). 

Requests  No.  21, 22,  23  (P.  51). 

The  Court  found  the  facts  not  to  be  as  established  by  the  defendants, 
and  these  requests  therefor  could  not  have  been  granted. 
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6.  Requests  No.  2U,  25, 26, 27  (P.  51). 

Requests  No.  28, 29,  30,  31  (P.  52). 

Requests  No.  32,  33,  3U,  35  (P.  53). 

Requests  No.  36,  37,  38  (P.  5A), 

The  Court  found  that  the  facts  were  not  as  stated  or  established  by 
the  defendants  in  these  requests  or  other  requests.  These  requests  there¬ 
for  could  not  have  been  granted.  Requests  No.  36  and  37  are  not  law  in 
this  Commonwealth. 

7.  Request  No.  39  (P.  5 A). 

In  view  of  the  Court’s  finding  of  fact,  this  request  could  not  have  been 
given.  On  Page  68,  third  paragraph  from  the  top,  the  Court  expressly 
makes  this  finding:  “did  not  create  such  disturbing  or  prejudicial  in¬ 
fluence  that  might  in  any  way  affect  the  verdict”.  As  the  Court  did  not 
find  the  facts  to  be  as  stated  in  this  request,  no  constitutional  question  is 
properly  raised. 

8.  Request  No.  40  (P.55). 

This  request  could  not  have  been  given.  It  contains,  sixth  line,  this 
expression:  “May  have  a  material  bearing,  prejudicial  to  the  defendants 
upon  any  issue  or  issues  of  fact”.  The  Court  expressly  found  (P.  68,  third 
paragraph)  no  “prejudicial  influence”.  The  constitutional  question  is  not 
therefor  properly  raised. 

9.  Requests  No.  41,42  (P.55). 

These  requests  could  not  have  been  given.  They  are  both  predicated 
on  facts  not  found  by  the  Court,  for  instance,  in  Request  No.  41,  “were 
taken  into  the  jury  room  and  examined  or  discussed  by  the  jury”;  or  in 
Request  No.  42,  “were  taken  into  the  jury  room  by  one  of  the  members  of 
the  jury” ;  or  “bear  marks  or  scratches  indicating  experimentation  there¬ 
with”. 

10.  Request  No.  43  (P.  56). 

This  request  could  fairly  not  have  been  given  for  the  reasons  already 
expressed  in  argument  concerning  other  requests.  There  is  moreover  ab¬ 
solutely  no  evidence  that  any  juror  discussed  “with  said  Ripley  his  own 
intimate  personal  knowledge  of  the  history  of  his  own  shells  or  the  age 
thereof”. 

11.  Request  No.  44  (P.  56). 
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Requests  No.  Jt.5,  Ji.6,  Jf7,  U9,  50,  (P.  57). 

Requests  No.  51,  52,  53,  5U  (P.  58). 

These  requests  could  not  have  been  given.  They  were  all  based  on 
facts  which  were  not  found  to  be  the  facts  by  the  Court. 

B.  Requests  for  rulings  raising  constitutional  questions,  if  properly 
raised,  should  all  be  overruled. 


CONSTITUTIONAL  QUESTIONS. 

If  by  any  of  the  requests  for  rulings  any  Massachusetts  or  United 
States  constitutional  questions  have  been  raised,  which  is  expressly  denied 
by  the  Commonwealth,  then  it  is  submitted  that  no  constitutional  provision 
of  any  kind  has  been  violated  by  the  denial  of  this  motion  or  by  the  refusal 
of  any  request  for  ruling  by  this  Court,  or  by  any  statement  of  fact,  con¬ 
clusion  of  fact,  or  law  made  by  the  Court  in  any  part  of  his  decision. 

1.  MASSACHUSETTS  CONSTITUTION. 

It  is  submitted  that  none  of  the  provisions  of  the  Constitution  of 
Massachusetts  Part  I.,  Article  12,  have  been  violated.  The  defendants 
were  not  deprived  of  their  privilege  “of  producing  all  proofs  that  may  be 
favorable  to  him”,  or  of  “meeting  the  witnesses  face  to  face”,  or  to  “be 
fully  heard  in  his  defense”,  or  to  be  “deprived  of  his  life — ^but  by — the  law 
of  the  land”.  Motions  for  new  trial  on  the  ground  of  the  misconduct  of  a 
juror  are  a  well  recognized  part  of  our  laws  of  criminal  procedure.  The 
hearing  of  evidence  by  affidavit  is  entirely  lawful.  The  evidence  in  this 
motion  was  fully  developed  by  the  accompanying  affidavits.  The  Com¬ 
monwealth  and  the  defendants,  so  far  as  appears,  were  given  full  oppor¬ 
tunity  for  argument,  and  did  argue  these  motions.  The  Court  after  care¬ 
ful  and  painstaking  attention  and  consideration  of  the  evidence  and  argu¬ 
ments  rendered  its  decision  and  found  the  facts.  These  were  clear  ques¬ 
tions  of  fact  presented.  The  decision  in  consideration  of  this  conflict  of 
facts  was  fair,  logical  and  unbiased.  There  was  no  abuse  of  sound  judicial 
discretion.  The  defendants  were  given  a  full,  fair  hearing,  and  the  facts 
were  not  found  in  their  favor.  On  the  facts  found  by  the  Court  that  Rip¬ 
ley  had  these  bullets  in  his  possession  and  talked  with  other  jurors  about 
them  at  some  time,  but  not  in  the  jury  room,  the  defendants  were  not  de- 
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prived  at  the  trial  of  this  case  of  the  privileges  set  forth  in  Article  12  of 
the  “Bill-of-Rights”  in  any  manner,  because  these  bullets  were  found  by 
the  Court  to  have  no  material  bearing  upon  the  trial,  and  their  presence  in 
Ripley’s  pocket,  and  the  talk  about  them,  were  no  more  than  instances  of 
the  trial. 

2.  UNITED  STATES  CONSTITUTION. 

There  was  no  violation  of  the  14th.  Amendment  of  the  Constitution  of 
the  United  States — “nor  shall  any  State  deprive  any  person  of  life — ^with¬ 
out  due  process  of  law”.  The  proceedings  in  this  motion  were  in  absolute 
conformity  to  the  laws  of  criminal  procedure  in  this  Commonwealth.  The 
defendants  have  had  adequate  opportunity  to  defend  themselves  from  an 
alleged  unjust  verdict  by  establishing  the  facts  of  this  motion  by  a  fair 
preponderance  of  the  evidence.  They  have  had  full  opportunity  to  be  heard 
in  a  court  of  competent  jurisdiction.  They  appealed  to  the  discretion  of 
the  Court  in  conformity  to  the  laws  of  this  Commonwealth  laid  down  in 
many  decisions,  and  have  had  their  motion  denied.  Other  States  have 
the  same  procedural  laws  in  regard  to  motions  for  new  trial.  No  harm, 
no  injury,  no  injustice,  nor  any  wrong  has  been  done  to  these  defendants 
according  to  the  laws  of  this  Commonwealth,  and  they  have  been  injured 
by  no  irregularity  of  procedure,  nor  by  any  obvious  violation  of  the  nation¬ 
al  conception  of  a  fair  hearing.  There  has  therefor  been  no  violation  of 
the  constitutional  guarantee  in  this  amendment  to  the  Constitution  of  the 
United  States. 

C.  CERTAIN  OTHER  SPECIFIC  EXCEPTIONS. 

1.  The  exception  stated  as  No.  2  on  Page  192  should  be  overruled. 
The  Court  was  under  no  obligation  to  make  any  finding  of  fact  or  decision. 
He  could  not  be  requested  to  do  so  by  request  of  the  defendants.  He  has 
passed  on  the  requests  for  rulings;  he  has  made  and  filed  a  written  de¬ 
cision  which  is  sufficiently  full  and  comprehensible.  The  defendants  can¬ 
not  complain  if  he  has  not  elaborated  his  views  and  reasoning  to  an  extent 
which  they  desire.  This  exception,  moreover,  does  not  point  out  which 
questions  of  fact  the  Court  has  refused  to  or  failed  to  decide. 

2.  All  the  exceptions  stated  as  Nos.  3,  4  and  5  (Page  192),  and  Nos. 
6,  7  and  8  (P.  193)  should  be  overruled.  The  Court  was  under  no  obliga- 
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tion  to  make  any  finding  of  fact  or  to  make  public  his  decision.  He  has 
done  so  in  a  full  decision,  and  no  exception  will  lie  to  certain  portions  there¬ 
of  unless  these  portions  show  an  abuse  of  sound  judicial  discretion.  It  is 
submitted  that  none  of  these  specific  exceptions  in  any  way  show  such 
abuse.  Inasmuch  as  the  decision  has  been  made  a  part  of  the  bill  of  ex¬ 
ceptions,  it  should  be  considered  by  this  Court  only  to  determine  if  there 
has  been  an  abuse  of  sound  judicial  discretion.  Without  considering  each 
paragraph  separately,  it  is  submitted  that  the  defendants  object  to  the 
reasoning  of  the  Court  and  to  certain  alleged  inconsistencies  of  the  finding 
of  facts,  and  to  other  specific  matters  without  pointing  out  in  what  manner 
“no  conscientious  judge,  acting  intelligently,  could  honestly  have  taken  the 
view  expressed  by  him”. 

Davis  vs  Boston  Elevated  Railway  Co.  Infra. 

3.  The  exception  taken  by  the  “Defendants’  Further  Claim  of  Ex¬ 
ception”  (P.  197)  should  be  overruled.  The  Court  was  under  no  obliga¬ 
tion  to  make  public  a  written  decision  of  this  motion.  He  has  done  so 
however ;  but  this  Court  should  only  examine  this  decision  for  the  purpose 
of  discovering  whether  there  has  been  an  abuse  of  sound  judicial  discretion. 
The  Court’s  failure  to  discuss  the  affidavit  of  William  G.  Daley  is  not  alleged 
to  be  an  abuse  of  such  discretion  by  the  defendants,  and  therefor  this  ex¬ 
ception  is  not  properly  taken.  The  Ripley  motion  was  denied.  This  was 
all  the  Court  was  required  to  do. 


LAW. 

1.  It  is  a  general  rule  that  motions  for  new  trial  are  addressed  to 
the  sound  judicial  discretion  of  the  Court. 

Hallett  vs  Jordan  Marsh  Company,  240  Mass.  110. 

Ryan  vs  Hickey,  240  Mass.  46. 

Davis  vs  Boston  Elevated  Railway  Co.,  235  Mass.  482,  496. 
Berggren,  Admr.  vs  Mutual  Life  Insurance  Co.  of  New  York, 
231  Mass.  173. 

Commonwealth  vs  Russ,  232  Mass.  58,  82. 

Edwards  vs  Willey,  218  Mass.  363. 

Commonwealth  vs  Borasky,  214  Mass.  313,  321. 

2.  The  law  of  motions  for  new  trial  is  the  same  in  criminal  as  in 
civil  cases. 
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'  Commonwealth  vs  Borasky,  Supra,  at  322. 

I  Commonwealth  vs  Rollins,  242  Mass.  427. 

3.  It  is  only  in  an  extraordinary  case  revealing  an  abuse  of  judicial 
power,  or  an  excess  of  jurisdiction,  or  similar  error,  that  the  action  of 
the  trial  court  upon  a  motion  for  a  new  trial  can  be  reversed. 

Berggren,  Admr.  vs  Mutual  Life  Insurance  Co.  of  New  York, 
Supra. 

Edwards  vs  Willey,  Supra. 

Lewis  vs  Lewis,  220  Mass.  364. 

4.  In  order  to  sustain  the  exceptions  claiming  abuse  of  judicial  dis¬ 
cretion,  this  Court  must  find  that  no  conscientious  judge,  acting  intelli¬ 
gently,  could  have  honestly  taken  the  view  expressed  by  him. 

Davis  vs  Boston  Elevated  Railway  Co.,  Supra. 

5.  Questions  of  law  that  were  omitted,  or  that  might  have  been 
raised  at  the  trial  cannot  be  raised  upon  a  motion  for  new  trial;  but 
where  questions  are  properly  raised  for  the  first  time  on  a  motion  for  a 
new  trial,  they  must  be  reviewed  by  this  Court  in  the  same  manner  as 
questions  of  law  raised  at  the  trial  of  any  case. 

Berggren,  Admr.  vs  Mutual  Life  Insurance  Co.  of  New  York, 
Supra. 

Loveland  vs  Rand,  200  Mass.  142. 

Boyd  vs  Boston  Elevated  Railway  Co.,  224  Mass.  199. 

Ramsey  vs  LeBow,  220  Mass.  227. 

Matter  of  Carver,  224  Mass.  169,  171. 

Harrington  vs  Worcester,  Leicester  and  Spencer  Street  Rail¬ 
way  Co.,  157  Mass.  579. 

6.  The  decision  of  the  presiding  justice  is  final  on  all  questions 
of  fact. 

Harrington  vs  Worcester,  Leicester  and  Spencer  Street  Rail¬ 
way  Co.  Supra,  at  581. 

7.  (a)  The  Court  was  under  no  obligation  to  file  and  make  public 
a  written  decision  in  denying  this  motion.  Such  written  decision  is  not 
a  part  of  the  record. 

Davis  vs  Boston  Elevated  Railway  Co.  Supra,  at  494,  495. 

Boyd,  Petitioner,  199  Mass.  262. 
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(b)  This  decision  is  incorporated  as  part  of  the  bill  of  exceptions. 
It  should  therefor  be  reviewed  by  this  Court  if  the  defendants  claim  an 
abuse  of  judicial  discretion  by  the  presiding  justice. 

Davis  vs  Boston  Elevated  Railway  Co.  Supra,  at  495. 

8  (a)  Misconduct  of  a  juror  or  jurors  is  a  recognized  ground  for 

motion  for  new  trial.  (See  cases  under  (b)  infra.) 

(b)  The  following  cases  are  those  concerning  motions  for  new 
trial  on  the  ground  of  misconduct  of  a  juror  or  jurors. 

Collins  vs  Splane,  230  Mass.  281,  287. 

Commonw'ealth  vs  Jordan,  207  Mass.  259,  273. 

Commonwealth  vs  Edgerton,  200  Mass.  318,  326. 

White  Sewing  Machine  Co.  vs  Phenix  Nerve  Beverage  Co.,  188 
Mass.  407. 

Manning  vs  Boston  Elevated  Railway  Co.,  187  Mass.  496. 
Commonwealth  vs  Wong  Chung,  186  Mass.  231. 

Commonwealth  vs  Gagle,  147  Mass.  576. 

Chemical  Electric  Light  &  Power  Co.  vs  Howard,  150  Mass. 
495,  498. 

Harrington  vs  Worcester,  Leicester  and  Spencer  Street  Rail¬ 
way  Co.,  Supra. 

Commonwealth  vs  Desmond,  141  Mass.  200,  202. 

Johnson  vs  Witt,  138  Mass.  79. 

Hix  vs  Drury,  5  Pickering,  296. 

(Note:  The  facts  presented  in  this  last  case  are  very  similar  to  the 
facts  presented  in  this  motion.) 

Nichols  vs  Nichols,  136  Mass.  256. 

Clapp  vs  Clapp,  137  Mass.  183. 

Woodward  vs  Leavitt,  107  Mass.  453. 

(c)  The  facts  in  this  motion  do  not  constitute  errors  of  funda¬ 
mental  right,  or  errors  of  law,  as  were  shown  in  the  following  cases. 

Lewis  vs  Lewis,  220  Mass.  364. 

Alger  vs  Thompson,  1  Allen,  453. 

9.  There  was  no  error  in  the  refusal  of  the  Court  to  rule  that  the 
alleged  misconduct  of  the  juror  Ripley  was  a  violation  of  the  “Due  Pro¬ 
cess”  Clause  of  the  14th  Amendment  of  the  United  States  Constitution. 
There  was  no  violation  of  this  Clause  of  this  Amendment. 

Jordan  vs  Commonwealth  of  Massachusetts,  225  U.  S.  167. 
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Felts  vs  Murphy,  Warden,  201  U.  S.  123. 
Twining  vs  State  of  New  Jersey,  211  U.  S.  78. 
Hurtado  vs  People  of  California,  110  U.  S.  516. 


B.  SUBSTITUTE  BILL  OF  EXCEPTIONS  OF  BARTOLOMEO 
VANZETTI  in  re  HEARING  ON  FIRST  SUPPLEMENTARY 

MOTION  FOR  NEW  TRIAL 

There  was  no  error  in  the  appointment  of  Frederick  G.  Katzmann 
as  Special  Assistant  District-Attorney  (P.  2  of  this  bill).  The  exceptions 
to  the  granting  of  the  motion  appointing  him  to  said  office  should  be  over¬ 
ruled. 


STATEMENT  OF  FACTS  AND  ARGUMENT. 

1.  The  motion  set  forth  on  Page  2  of  this  bill  limited  the  term 
of  Mr.  Katzmann’s  appointment  to  the  sitting  of  the  Court  when  the 
motion  was  presented.  Sittings  of  the  Superior  Court  for  criminal  busi¬ 
ness  in  Norfolk  County  are  by  statute  established  as  the  first  Mondays 
of  April,  September  and  December.  The  time  between  March  9,  1923, 
and  throughout  to  the  first  Monday  of  April,  April  2nd,  was  within  the 
December,  1922,  sitting  of  the  Court.  Mr.  Katzmann’s  special  office  ex¬ 
pired  therefor  by  virtue  of  the  terms  of  the  motion  on  April  2nd,  1923. 
Between  March  9th  and  April  2nd,  1923,  Mr.  Katzmann  did  no  more  than 
to  participate  in  an  argument  for  continuance  of  the  hearing  of  the  First 
Supplementary  Motion  for  a  New  Trial.  All  other  hearings  in  this 
period  of  time  were  not  concerning  said  motion,  but  were  concerning 
the  insanity  of  Nicola  Sacco.  Counsel  for  defendant  Sacco  did  not  object 
to  the  appointment.  There  was  no  further  hearing  on  this  motion  until 
October  1,  1923. 

Mr.  Katzmann  was  appointed  a  Special  Assistant  Attorney-General 
on  September  25,  1923,  so  that  whatever  he  did  in  connection  with  this 
motion  thereafter  would  have  been  by  virtue  of  his  appointment  to  such 
public  office,  and  not  under  the  appointment  herein  complained  of  which 
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had  expired  April  2,  1923.  Even  if  the  allowance  of  this  motion  was  in 
violation  of  General  Laws,  Chapter  12,  Section  18,  no  injury  was  done  to 
defendant  Vanzetti  because  there  were  no  hearings  on  the  First  Supple¬ 
mentary  Motion  for  a  New  Trial  during  Mr.  Katzmann’s  term  of  office 
as  Special  Assistant  District-Attorney.  And  whatever  Mr.  Katzmann 
did  was  with  reference  to  purely  formal  matters. 

2.  The  Statute  in  question.  General  Laws,  Chapter  12,  Section  18, 
which  is  as  follows: 

Section  18.  “If  there  is  no  assistant  district  attorney,  the  court  may  allow 
a  reasonable  sum,  payable  from  the  county  treasurer,  for 
the  services  of  a  clerk  to  aid  the  district  attorney;  and  in 
the  northern,  eastern,  middle  and  southeastern  districts, 
the  court  may  appoint,  for  the  sitting  at  which  the  appoint¬ 
ment  is  made,  a  competent  person  to  act  as  an  assistant  to 
the  district  attorney  and  his  compensation,  not  exceeding 
six  hundred  dollars  in  one  year,  shall  be  paid  from  the  coun¬ 
ty  treasurer.” 

has  never  been  interpreted  by  this  Court.  The  first  part  of  the  Statute, — 
that  is,  from  the  words  “If  there  is”  in  the  first  line  through  “district 
attorney”  in  the  third  line, — was  first  enacted  in  the  Acts  of  1873, 
Chapter  278.  This  act  was  amended  to  include  part  of  the  substance 
of  the  remainder  of  this  section  of  the  General  Laws  by  Acts  of  1875, 
Chapter  12.  But  this  amendment  did  not  include  the  Southeastern 
District.  These  Statutes  were  enacted  together  in  Public  Statutes, 
Chapter  17,  Section  16.  By  the  Acts  of  1888,  Chapter  267,  the  salary 
of  the  District  Attorney  for  the  Southeastern  District  v/as  established, 
and  without  reference  to  the  earlier  Acts,  provision  was  made  for  the 
appointment  of  a  clerk  to  act  as  his  assistant,  but  for  no  longer  than 
the  term  in  which  he  was  appointed.  All  of  these  Statutes  were  sub¬ 
stantially  enacted  in  Revised  Laws,  Chapter  7,  Section  14,  and  it  is 
significant  to  note  that  the  words  “such  clerk  or  other  competent  person” 
are  used  in  the  fifth  and  sixth  line  of  this  section.  In  General  Laws, 
Chapter  12,  Section  18,  the  words  “such  clerk”  etc.  are  omitted,  and  “a 
competent  person”  take  their  place. 

The  District-Attorney  of  the  Southeastern  District  had  no  assistant 
until  by  the  Acts  of  1891,  Chapter  112,  he  was  empowered  to  appoint  a 
first  assistant;  and  by  the  Acts  of  1915,  Chapter  88,  a  second  assistant; 
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and  by  the  Acts  of  1919,  Chapter  313,  under  certain  conditions,  a  deputy 
assistant. 

The  Commonwealth  submits  that  from  an  examination  of  all  the 

( 

above  legislation,  the  Act  in  question  clearly  did  not  apply  to  the  appoint¬ 
ment  in  issue,  since  the  purpose  of  such  Act  is  to  assist  the  District- 
Attorney  who  in  any  of  the  districts  mentioned  has  no  assistants;  and 
that  the  appointment  of  Mr.  Katzmann  was  governed  by  those  cases  of 
this  Court  in  which  it  is  established  that  when  from  the  peculiar  circum¬ 
stances  of  a  case  public  justice  requires,  the  Court  may,  apparently,  within 
his  discretion,  appoint  a  counselor  of  the  Court  to  assist  the  public  officer 
in  the  trial.  This  section  of  the  General  Laws,  it  may  be  added,  is  purely 
academic  today  since  there  are  assistants  in  all  these  districts.  From 
this  bill  of  exceptions,  it  would  appear  that  the  appointment  was  made 
by  virtue  of  this  Statute.  Such  fact  is  immaterial  since  the  appoint¬ 
ment  was  proper. 

3.  Even  if  this  Court  should  find  that  this  appointment  was  unlaw¬ 
ful,  and  that  Mr.  Katzmann  acted  under  such  appointment  in  a  material 
capacity,  there  should  be  no  new  trial  of  this  case.  At  the  most  there 
should  only  be  a  rehearing  of  the  First  Supplementary  Motion  for  a 
New  Trial. 


LAW. 

A  (1  and  3)  General  Laws,  Chapter  12,  Section  18. 

General  Laws,  Chapter  212,  Section  14. 

General  Laws,  Chapter  213,  Section  6. 

Commonwealth  vs  Soderquest,  183  Mass.  199. 

B  (2)  Acts  of  Legislature — Supra. 

Commonwealth  vs  Scott,  123  Mass.  222,  234. 

Commonwealth  vs  Knapp,  10  Pickering,  477,  481. 

Referred  to  in  Commonwealth  vs  Kozlowsky,  238  Mass.  379,  387. 
See  also: 

Commonwealth  vs  Herman,  Mass.  1925  Advanced  Opinions,  P. 
1765. 

Commonwealth  vs  Lane,  Mass.  1925  Advanced  Opinions,  P.  1981, 
1983. 
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2. 


DEFENDANTS’  FIFTH  SUPPLEMENTARY 
\  MOTION  FOR  NEW  TRIAL. 

A. 

That  part  of  the  Fifth  Supplementary  Motion  for  new  trial  dealing 
with  the  affidavit  of  William  H.  Proctor. 

STATEMENT  OF  FACTS. 

The  facts  are  brief,  and  are  to  be  found  in  the  affidavit  of  William 
H.  Proctor  (Pages  107  through  109),  and  in  the  affidavit  of  Frederick  G. 
Katzmann  (P.147),  and  of  Harold  P.  Williams  (P.  147),  all  pages  in 
this  bill. 


GENERAL  ARGUMENT. 

When  the  defendant  Sacco  was  arrested,  there  was  found  on  his 
person  a  .32-calibre  Colt  automatic  pistol,  with  a  loaded  clip  of  eight  car¬ 
tridges  therein,  one  cartridge  in  the  barrel,  and  in  his  right  hip  pocket 
twenty-three  cartridges  of  the  same  calibre  and  of  various  makes  (Merle 
A.  Spear,  Main  Bill,  P.409).  From  the  dead  body  of  Berardelli  was 
taken  a  .32-calibre  bullet  which  had  caused  his  death  (Dr.  Magrath,  P.  72 
Main  Bill).  As  is  very  customary  in  homicide  cases,  extensive  tests  and 
experiments  were  made  with  these  objects  by  the  experts  for  both  the 
Commonwealth  and  for  the  defendants,  with  the  result  that  there  was 
a  sharp  division  in  their  testimony  which  was  later  made  the  subject 
matter  of  part  of  this  motion  for  new  trial  (Hamilton  Motion — see  infra). 

For  the  Commonwealth,  Captain  Proctor  testified  as  shown  in  the  affi¬ 
davit  to  which  reference  has  just  been  made  (Pages  107  through  109  this 
Bill),  and  Captain  Van  Amburgh  (P.481  Main  Bill)  testified  that  this 
bullet  was  fired  from  this  Colt  automatic  pistol.  For  the  defendants,  one 
James  E.  Burns  (P.  651  Main  Bill)  testified  that  it  was  not  fired  from 
the  Sacco  pistol,  and  one  J.  Henry  Fitzgerald  (P.  677  Main  Bill)  testified 
to  the  same  effect. 

Captain  Proctor  did  not  have  the  qualifications  of  the  other  experts, 
who  had  all  had  technical  training  in  ballistics  and  in  the  manufacture  and 
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testing  of  small  arms  and  of  ammunition  (see,  for  instance,  Main  Bill 
P.467).  Apparently  counsel  for  defendant  Sacco  did  not  consider  the 
testimony  of  this  witness  of  any  importance  because  on  this  record  he 
did  not  cross  examine  him,  and  the  cross  examination  by  counsel  for 
defendant  Vanzetti  is  extremely  brief  and  the  subject  of  the  fatal  bullet 
is  only  briefly  referred  to. 

This  motion,  based  on  the  alleged  misconduct  of  the  District- Attor¬ 
ney  and  his  assistant  was  addressed  to  the  discretion  of  the  presiding 
Judge,  who,  it  is  submitted,  wisely  overruled  it.  This  evidence  was  of 
utmost  materiality  as  against  Sacco,  but  of  no  materiality  whatever 
against  Vanzetti.  But  the  gist  of  this  motion  is  an  accusation  that  these 
two  public  officers  by  their  unprofessional  and  improper  conduct,  deprived 
these  defendants  of  a  fair  trial  to  which  they  were  entitled.  These  public 
officers  naturally  prepared  this  case  with  the  utmost  care.  Undoubtedly 
they  went  over  this  matter  in  great  detail  with  Captain  Proctor.  They 
must  have  asked  him  with  unfeigned  earnestness  if  his  experiments  and 
observations  would  lead  to  the  conclusion  that  the  fatal  bullet  was  fired 
from  this  pistol.  By  the  questions  in  issue,  Mr.  Williams  first  inquired 
whether  the  witness  had  an  opinion,  and  then  having  received  an  affirma¬ 
tive  answer,  asked  him  what  it  was.  These  questions  do  not  indicate 
unfairness.  They  are  not  leading.  They  gave  this  witness  ample  oppor¬ 
tunity  to  give  his  opinion.  Captain  Proctor  admitted  (bottom  P.  108 
this  Bill)  that  this  was  his  way  of  expressing  his  conclusion  “passed 
through  a  Colt  pistol,  but  not  through  this  Colt  pistol.” 

It  is  submitted  that  this  was  an  absolutely  fair  manner  of  inquiring 
for  his  opinion,  and  that  the  answer,  fairly  interpreted,  means  that  the 
bullet  might  have  been  fired  from  Sacco’s  pistol  because  that  pistol  was 
a  Colt. 

Mr.  Hamilton,  the  newly  discovered  expert,  chief  witness  for  the 
defendants  in  the  Hamilton  Motion,  infra,  whose  testimony  should  be 
read  in  connection  with  this  motion,  specifically  admits  Mr.  Proctor’s 
theory  (P.99 — third  paragraph,  this  Bill). 

There  is  absolutely  no  evidence  in  this  affidavit  that  the  District- 
Attorney,  or  his  assistant,  forced  this  experienced  witness  to  commit  per¬ 
jury.  The  Assistant  District-Attorney  was  under  no  obligation  to  ask 
this  witness  to  explain  his  opinion.  Clarification  of  his  meaning  was 
properly  the  function  of  cross-examination  to  which  these  defendants  did 
not  choose  to  resort.  The  defendants  base^  their  unwarranted  accusa- 
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tions  on  a  play  of  words  (particularly  “consistent  with”)* 

These  defendants  would  have  this  Court  believe  that  these  two  gentle¬ 
men,  holding  public  offices  under  their  solemn  oaths,  sunk  so  low  in  the 
prosecution  of  this  case  that  they  procured  an  improper  and  partially 
untrue  answer  from  an  unwilling  witness.  It  is  an  unusual  motion. 
But  these  defendants  have  appealed  to  the  discretion  of  the  presiding 
judge.  His  finding  of  fact  is  final.  There  was  clearly  no  abuse  of  judi¬ 
cial  discretion.  This  judge  saw  and  heard  Captain  Proctor  testify;  had 
the  most  intimate  opportunity  of  observing  Mr.  Katzmann’s  and  Mr. 
Williams’  conduct  in  this  case — important,  vital  elements  in  the  decision 
of  this  motion,  elements  that  cannot  be  brought  before  this  Court,  and 
the  necessary  lack  of  which  should  be  considered  in  passing  upon  these 
exceptions.  The  affidavit  of  this  witness  does  not  prove  the  accusations 
of  wilful,  misconduct  on  the  part  of  these  public  officers.  The  Court 
was  not  bound  to  believe  the  evidence,  the  theories,  or  the  inferences  of 
the  counsel  for  these  defendants. 

What  Proctor  said  was  logically  true.  If  the  bullet  was  fired  through 
some  Colt  automatic  pistol,  it  could  have  been  fired  through  Sacco’s  auto¬ 
matic  pistol  because  his  was  a  Colt. 


B. 

That  part  of  the  Fifth  Supplementary  Motion  for  New  Trial  dealing 
with  the  affidavit  of  Albert  H.  Hamilton. 

STATEMENT  OF  FACTS. 

The  facts  stripped  of  technicalities  and  reasons  and  which  were  pre¬ 
sented  entirely  by  affidavits,  are  now  briefly  summarized.  One  Albert  H. 
Hamilton,  an  expert  on  firearms,  of  many  qualifications  and  wide  experi¬ 
ence,  but  who  did  not  testify  at  the  trial,  submitted  several  affidavits  in 
behalf  of  the  defendants  which  constituted  the  basic  facts  of  this  part  of 
the  Fifth  Supplementary  Motion.  He  answered  four  questions.  They  are 
as  follows  (P.  77) : 

(1)  Had  the  hammer  of  the  so-called  Vanzetti  revolver  been  re¬ 
placed  by  a  new  hammer  since  this  revolver  left  the  factory  of  the 
Harrington  &  Richardson  Company? 
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(2)  Were  one  or  more  of  the  so-called  Fraher  shells  fired  from  the 
so-called  Sacco  pistol? 

(3)  Was  the  so-called  mortal  bullet  fired  from  the  Sacco  pistol? 

(4)  Was  the  so-called  mortal  bullet  discharged  from  a  cartridge  of 
the  same  date  of  manufacture  as  any  one  or  more  of  the  cartridges  found 
in  Sacco’s  possession  at  the  time  of  his  arrest? 

In  answering  the  questions  he  made  exhaustive  tests  and  experi¬ 
ments  with  full  equipment,  and  particularly  with  a  high  powered  micro¬ 
scope  which  was  not  used  in  analyzing  and  experimenting  with  bullets, 
cartridges  and  pistols  at  the  trial.  He  answered  these  questions  as 
follows : 

(1)  That  the  hammer  of  the  Vanzetti  revolver  had  not  been  re¬ 
placed  by  a  new  hammer  since  leaving  the  factory  of  the  Harrington  & 
Richardson  Company,  because  careful  examination  of  the  screws  holding 
the  same  in  place  proved  that  one  particular  screw  essential  to  the  removal 
of  the  hammer  showed  no  such  marking  as  would  be  found  if  this  hammer 
had  been  removed.  (P.  79.) 

(2)  That  three  of  the  so-called  Fraher  shells,  termed  F-1,  F-2  and 
F-3,  were  not  fired  from  the  Sacco  pistol,  because  (Pages  81-83)  the  ejec¬ 
tor  marks  on  these  shells  were  not  made  by  the  type  of  ejector  on  this 
pistol.  And  that  the  so-called  F-4  Fraher  shell  was  not  fired  from  the 
Sacco  pistol,  although  from  a  Colt  pistol,  because  of  various  reasons 
(P.  91)  which  can  be  briefly  stated  as  an  absence  of  certain  characteristic 
marks  on  the  shell  which  would  have  been  made  by  certain  mechanism  in 
the  Sacco  pistol. 

(3)  That  the  mortal  bullet  was  not  fired  from  the  Sacco  pistol,  be¬ 
cause  (P.  99),  in  general,  there  were  no  marks  on  the  bullet  which  were 
caused  by  the  lands  or  grooves,  or  any  other  characteristics  of  the  barrel 
of  the  Sacco  pistol. 

(4)  The  mortal  bullet  was  manufactured  at  a  different  time  from 
the  date  of  manufacture  of  the  six  Winchester  cartridges  found  in  Sacco’s 
pocket,  because  (P.  101)  of  the  shape  and  position  of  the  nurls  showing 
that  the  nurl  of  the  fatal  bullet  was  not  made  by  the  same  nurling  wheel 
as  those  which  made  the  nurls  on  the  other  bullets. 
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In  all  his  experiments,  Hamilton  used  a  high  power  microscope  and 
submitted  many  microphotographs  as  evidence  of  his  conclusions.  He 
added  to  his  reasons  by  other  affidavits  (Pages  109  and  117). 

One  Augustus  H.  Gill,  called  by  the  defendants  (P.  104)  offered  in 
his  affidavit  evidence  of  measurement  of  the  land  and  grooves  in  the  barrel 
of  the  Sacco  pistol  and  of  the  mortal  bullet,  and  gave  his  opinion  (P.  107) 
that  the  mortal  bullet  never  passed  through  the  barrel  of  the  Sacco  pistol. 
Mr.  Gill  explained  the  reasons  for  the  discrepancies  between  his  measure¬ 
ments  of  land  and  grooves  and  those  of  Hamilton  in  another  affidavit 
(P.  114— see  P.  116). 

One  Charles  J.  Van  Amburgh  (P.  118)  called  by  the  Commonwealth, 
in  his  affidavit,  rebutted  in  great  detail  the  affidavit  of  Hamilton,  coming 
to  exactly  opposite  conclusions  from  Mr.  Hamilton.  He  submitted  micro¬ 
photographs  to  explain  his  opinions. 

One  Morton  A.  Robinson,  an  expert  on  firearms,  called  by  the  Com¬ 
monwealth  (Pages  139,  143)  who  did  not  testify  at  the  trial,  submitted  an 
affidavit  in  which  he  said  that  from  careful  measurements  and  examina¬ 
tion  of  the  so-called  F-4  Fraher  shell,  the  Sacco  pistol  and  the  mortal  bul¬ 
let,  that  both  the  shell  and  the  bullet  were  fired  from  the  Sacco  gun. 

GENERAL  ARGUMENT. 

This  motion  is  based  on  newly  discovered  evidence  merely  because  the 
experts  had  discovered  better  means  of  examining  the  bullets,  shells  and 
other  objects  in  issue.  Part  of  the  subject  matter  at  least  had  been  in¬ 
quired  into  at  the  trial  (see  testimony  of  William  H.  Proctor — P.  465; 
Charles  Van  Amburgh — P.  477;  James  E.  Burns,  P.  648;  J.  Henry  Fitz¬ 
gerald — P.  677  of  main  bill). 

The  evidence  offered  by  way  of  affidavit  is  extremely  technical.  The 
testimony  of  Hamilton  and  Gill  was  squarely  opposed  by  that  of  Van 
Amburgh  and  Robinson.  It  is  submitted  that  an  issue  of  fact  was  raised 
by  these  affidavits,  and  that  these  issues  were  presented  to  the  judicial  dis¬ 
cretion  of  the  presiding  justice  for  his  determination,  and  that  the  de¬ 
fendants  must  abide  by  the  exercise  of  that  discretion.  The  Court  was 
under  no  obligation  to  file  a  written  decision  denying  this  motion,  but  he 
has  done  so,  and  his  decision  has  been  made  a  part  of  the  bill  of  exceptions. 

It  is  submitted  that  the  defendants  have  not  raised  the  question  of  the 
abuse  by  the  Court  of  sound  judicial  discretion.  If  this  Court  finds,  hov/- 
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ever,  that  such  question  was  properly  raised,  then  this  Court  should 
examine  into  the  decision  of  the  presiding  judge  to  determine  whether 
such  discretion  had  been  violated  by  him.  It  is  submitted  that  the 
Court  had  to  decide  mathematical,  technical  and  almost  incomprehensible 
facts,  and  that  despite  such  difficulties,  he  rendered  a  full,  fair,  logical 
and  just  decision,  in  no  part  of  which  is  there  anything  which  indicates 
an  abuse  of  judicial  discretion  as  defined  by  this  Court  in  Davis  vs 
Boston  Elevated  Railway,  Supra. 

It  is  not  reversible  error  for  this  Court  to  find  errors  of  reasoning  or 
law  in  this  decision,  but  it  must  be  found,  to  constitute  any  reversible 
error,  that  the  Court  in  this  decision  made  statements  of  fact  or  law  which 
no  conscientious  judge,  acting  intelligently,  could  have  honestly  made. 
The  Court  was  amply  justified  if  he  did  not  believe  Hamilton.  He  was 
not  bound  to  believe  the  evidence  offered  by  the  defendants  to  support 
these  affidavits,  nor  was  he  bound  to  agree  with  their  contentions  or 
arguments. 


C. 

SPECIFIC  ARGUMENTS. 

The  following  exceptions,  specifically  referred  to  infra,  should  all  be 
overruled. 

1.  To  the  overruling  of  said  motion  No.  10  (P.  193).  These  excep¬ 
tions  have  been  previously  considered  under  the  head  “General  Argument” 
to  each  motion.  The  allowance  or  denial  of  these  motions  was  a  matter 
within  the  sound  judicial  discretion  of  the  Court. 

2.  To  the  refusal  of  the  Court  to  give  defendants’  requests  No.  1  to 
9,  both  inclusive,  and  No.  11  (P.  193).  These  requests  were  given  (P.  163). 

3.  To  the  refusal  of  the  Court  to  give  defendants’  requests  No.  10, 
12,  14,  15  (No.  12 — P.  193).  These  requests  could  not  have  been  given 
by  the  Court  for  the  following  reasons : — 

(a)  Request  No.  10  could  not  have  been  given  because  if  given  it 
would  destroy  the  right  of  the  Court  to  exercise  his  sound  judicial  dis¬ 
cretion. 


(b)  In  Request  No.  12,  the  Court  did  not  find  that  such  evidence 
was  the  fact. 

(c)  In  Request  No.  14,  the  Court  did  not  find  that  this  evidence 
would  affect  the  verdict  of  the  jury. 

(d)  In  Request  No.  15,  the  Court  expressly  found  that  there  was  no 
suppression  of  any  evidence  by  the  Commonwealth. 

4.  To  a  certain  portion  of  Request  No.  16  (No.  13 — P.  193).  The 
Court  did  not  find  the  facts  to  be  as  stated  in  this  portion  of  the  request, 
and  therefor  could  not  have  given  the  same. 

5.  To  the  refusal  to  give  Request  No.  17  (No.  14 — P.  193).  By 
making  public  his  decision  the  Court  has  substantially  complied  with  this 
request,  and  the  exception  therefor  is  of  no  value. 

6.  To  the  refusal  to  give  Request  No.  18  (No.  15 — P.  193),  or  to 
pass  upon  the  same.  The  Court  could  not  have  granted  this  request  and 
have  made  the  finding  of  facts  which  he  rendered.  His  failure  to  pass 
on  this  request  was  equivalent  to  the  denial  of  the  same. 

7.  To  the  refusal  to  give  Requests  No.  19,  20,  21,  22  and  23  (No. 
16 — P.  193),  or  to  pass  upon  the  same  at  all.  The  failure  of  the  Court 
to  pass  on  these  requests  for  rulings  was  equivalent  to  his  refusal  to  give 
any  or  all  of  them. 

(a)  Request  No.  19  (P.  162). 

The  Court  could  not  have  given  this  request.  He  expressly  found  that 
the  District-Attorney  did  not  intentionally  permit  an  ambiguous  answer 
to  a  question. 

(b)  Request  No.  20  (P.  162). 

The  Court  could  not  have  given  this  request  because  the  words  are 
so  arranged  therein  that  they  are  not  in  conformity  with  the  finding  of 
the  Court :  “Proctor  testified  that  it  was  his  opinion  that  it  was  consistent 
with  it”  (Decision  P.  169).  This  is  far  from  the  words,  for  instance,  “No 
affirmative  evidence”  (P.  162)  in  this  request. 

(c)  Request  No.  21  (P.163). 

In  view  of  the  decision  of  the  Court,  this  ruling  could  obviously  not 
have  been  given. 

(d)  Request  No.  22  (P.  163). 

Exception  to  this  portion  of  the  charge  should  have  been  and  could 
have  been  taken  at  the  trial.  This  request  cannot  be  made  now.  At  any 
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rate,  the  words  used  by  the  Court  (P.  7 — bottom — ^this  bill)  “To  this  ef¬ 
fect”  can  in  no  sense  be  construed  to  mean  that  Proctor  said  that  the 
fatal  bullet  was  fired  from  the  Sacco  pistol. 

(e)  Request  No.  23  (P.  163). 

The  Court  expressly  found  that  the  words  commencing  “and  for  a 
prosecuting  officer”  through  “to  avail  himself  of  it  to  secure  a  conviction” 
not  to  be  the  facts,  and  for  that  reason,  it  is  contended  that  no  constitu¬ 
tional  questions  have  been  raised.  But  if  they  have  been  properly  raised, 
it  is  contended  that  there  has  been  no  violation  of  the  Constitution  of  this 
Commonwealth  nor  of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States. 

As  to  questions  of  any  violation  of  any  provision  of  the  Constitution 
of  Massachusetts,  it  seems  sufficient  to  say  that  motions  for  new  trial  are 
a  well  recognized  part  of  our  criminal  and  civil  procedure,  that  questions 
of  fact  were  presented  to  the  presiding  judge,  and  that  after  careful  de¬ 
liberation,  he  overruled  the  motion,  and  therefor  found  that  there  was  no 
unfair  conduct  on  the  part  of  these  prosecuting  officers.  We  have  insisted 
that  this  Court  should  not  disturb  the  finding  of  the  presiding  judge  un¬ 
less  an  abuse  of  judicial  discretion  has  been  shown,  and  that  such  abuse 
has  not  been  shown.  If  this  Court  finds  no  abuse  of  discretion,  then 
there  has  been  no  violation  of  the  provisions  of  either  the  United  States 
Constitution  or  the  Constitution  of  this  Commonwealh  because  there  has 
been  a  judicial  finding  by  the  presiding  judge,  that  unfair  means  were  not 
used  by  the  District-Attorney  or  his  assistant.  The  Fourteenth  Amend¬ 
ment  of  the  United  States  Constitution  has  not  been  violated  because  these 
proceedings  were  in  entire  conformity  to  the  laws  of  this  Commonwealth 
which  are  common  to  the  national  conception  of  a  fair  trial. 

8.  To  the  omission  to  make  any  finding  of  fact  on  the  so-called 
Hamilton  Affidavit — that  is  to  say — the  motion  based  upon  the  several 
affidavits  of  Hamilton  (No.  17 — P.  193).  The  Court  was  under  no  obli¬ 
gation  to  make  any  finding  of  fact. 

9.  To  all  the  exceptions  claimed: 

No.  18  (P.  193). 

No.  19,  20,  21,  22,  23,  24  (P.  194). 

No.  25,  26,  27,  28,  29  (P.  195). 

No.  30,  31,  32,  33,  34  (P.  196). 


The  Court  was  not  required  to  render  a  written  decision  of  these 
motions.  These  specific  exceptions  are  not  based  on  any  claim  of  abuse 
of  sound  judicial  discretion.  These  decisions  are  in  no  sense  a  part  of  the 
record,  but  because  they  have  been  expressly  made  a  part  of  the  bill  of 
exceptions,  any  portion  of  them  to  which  exceptions  have  been  taken  may 
be  reviewed  by  this  Court  if  the  claim  of  exception  to  each  is  that  there 
has  been  an  abuse  of  such  discretion.  No  such  claim  is  made  in  these  ex¬ 
ceptions.  The  Commonwealth  contends  therefor  that  these  portions  of  the 
decisions  to  which  these  exceptions  relate  cannot  now  be  reviewed  by  this 
Court.  This  Court  may  not  agree  with  the  reasoning,  findings  of  fact,  or 
conclusions  of  fact  of  the  presiding  judge,  and  may  discover  minor  errors 
of  various  kinds.  But  there  is  no  reversible  error  unless  such  errors  are 
so  plain  that  they  constitute  an  abuse  of  judicial  discretion  within  the 
meaning  of  the  decisions  of  this  Court. 

LAW. 

The  Commonwealth  refers  the  Court  to  the  heading  in  its  brief 
termed  “Law”  under  its  argument  in  the  First  Supplementary  Motion 
(Ripley  Motion)  for  New  Trial,  and  adds  thereto  the  following: 

1.  Newly  discovered  evidence  constitutes  well  recognized  grounds 
for  motions  for  new  trial.  Such  motions  should  not  be  allowed  unless  on 
a  survey  of  the  whole  case  it  appears  to  the  judicial  conscience  and  judg¬ 
ment  that  otherwise  a  miscarriage  of  justice  will  result.  Such  motions 
are  addressed  to  the  sound  judicial  discretion  of  the  Court. 

Spaulding  vs  Knight,  118  Mass.  528. 

Commonwealth  vs  Ruisseau,  140  Mass.  363. 

Hopcraft  vs  Kittredge,  162  Mass.  1,  at  13. 

Sherman  vs  Collingwood,  221  Mass.  8. 

Lounsbury  vs  McCormick,  237  Mass.  328,  at  338. 

Davis  vs  Boston  Elevated  Railway  Co.,  Supra. 

Commonwealth  vs  Borasky,  Supra. 

2.  If  the  evidence  offered  in  support  of  or  in  opposition  to  a  motion 
for  new  trial  is  conflicting,  the  finding  of  the  presiding  judge  is  final. 

Spaulding  vs  Knight,  Supra. 

3.  The  failure  of  the  Court  to  pass  on  certain  of  the  defendants’  re- 
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quests  for  rulings  was  equivalent  to  and  is  to  be  construed  as  a  refusal 
and  denial  of  them. 

Hetherington  and  Sons,  Ltd.,  vs  William  Firth  Co.,  210  Mass.  8, 
at  17. 

Hurley  vs  Boston  Elevated  Railway  Co.,  213  Mass.  192,  at  194. 
Plimpton  vs  New  York,  New  Haven  and  Hartford  Railroad  Co., 
221  Mass.  548,  at  551. 

Respectfully  submitted, 

-  DUDLEY  P.  RANNEY, 

Asst.  District- Attorney. 

WINFIELD  M.  WILBAR, 

District- Attorney. 

WILLIAM  P.  KELLEY, 

Asst.  District- Attorney. 
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No.  5119 


From 

Clerk  of  Courts 

Dedham,  Mass. 

COMMONWEALTH  OF  MASSACHUSETTS 

Norfolk,  ss.  In  the  Superior  Court 

Nos.  5545  and  5546.  Criminal  Session. 


COMMONWEALTH  OF  MASSACHUSETTS 

V. 

NICOLO  SACCO  AND  BARTOLOMEO  VANZETTI 


CORRECTION  OF  ERRORS  AND  OMMISSIONS  IN  BILL  OF  EX¬ 
CEPTIONS  ALLOWED  OCTOBER  2,  192Jf,  AND  PRINTED,  BUT 
NOT  YET  ENTERED  IN  THE  SUPREME  JUDICIAL  COURT; 
AND  A  STATEMENT  OF  CERTAIN  MATERIAL  CIRCUMSTANCES 

OCCURRING  SINCE  THE  TRIAL. 


The  bill  of  exceptions  in  the  above  entitled  two  cases  was  allowed  by 
me  on  October  2,  1924,  on  an  understanding  with  counsel  that  if  upon 
further  study  any  errors  or  omissions  therein  were  discovered,  they  might 
be  corrected.  Certain  errors  and  omissions  have  been  discovered,  and 
I  now  authorize  and  allow  the  following  as  a  correction  thereof. 

1.  On  p.  1136  of  the  printed  record  the  following  appears: 

“Mr.  Jeremiah  McAnarney.  Motions  filed  in  behalf  of 
the  defendant  Vanzetti  that  a  verdict  be  directed  for  Vanzetti 
in  both  cases,  which  were  filed  at  the  close  of  the  argument  of  the 
District  Attorney,  wherein  counsel  for  the  defendant  Vanzetti 
states  that  the  District  Attorney  disclaimed  that  the  defendant 
Vanzetti  was  driving  the  automobile  as  it  came  over  the  crossing 
immediately  following  the  shooting  that  day.” 

The  motions  then  filed  were  omitted  by  mistake  from  the  appendix  to 
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the  bill,  and  are  annexed  hereto  and  are  to  be  regarded  as  part  of  the  bill. 
These  motions  were  filed  at  the  close  of  the  argument  of  the  District  At¬ 
torney,  and  before  the  charge,  and  were  then  overruled  by  the  Court,  and 
exceptions  were  duly  taken  by  the  defendant  Vanzetti  in  each  case. 

2,  On  p.  5  of  the  printed  bill  of  exceptions  occurs  the  statement: 

“In  order  that  testimony  may  be  understood  relative  to  the 
alleged  subsequent  course  of  the  automobile,  we  are  incorporating 
herewith  a  reproduction  of  a  map  that  was  introduced  as  one  of 
the  exhibits  on  the  trial  of  the  cause.  (Appendix  )  This 
map  shows  the  various  towns  of  South  Braintree,  Randolph, 
Bridgewater,  Brockton,  West  Bridgewater,  and  Stoughton.  It 
also  shows  a  point  known  as  the  Manley  Woods,  where  an  auto¬ 
mobile  claimed  by  the  Commonwealth  to  have  been  the  bandit 
automobile  was  found.  The  original  of  this  map  may  be  used 
and  referred  to  in  the  argument  of  this  case. 

There  is  also  incorporated  herewith  a  reproduction  of  two 
V  plans  showing  the  so-called  Johnson  house  and  surrounding  dis¬ 

trict.  The  originals  of  these  plans  may  likewise  be  used  at  the 
time  of  the  argument.” 

By  error  and  mistake  neither  the  map  nor  the  two  plans  referred  to 
in  the  above  statement  were  incorporated  in  the  bill  or  shown  in  the  ap¬ 
pendix.  They  are  now  made  a  part  of  the  bill  and  of  this  correcting  memo¬ 
randum.  The  map  is  entitled,  “Map  of  Brockton  District,  1  inch  =  1000 
feet.  Hayward  &  Hayward.”  One  of  the  plans  is  entitled,  “Plan  of  Pearl 
Street,  South  Braintree,  Scale  1  inch  =  10  feet.  May,  1921,  C.  B.  Breed, 
Civil  Engineer”.  The  other  plan  shows  the  Johnson  house  and  is  entitled, 
“Plan  of  Johnson  House,  West  Bridgewater,  Mass.,  Scale  1  inch  =  10  feet, 
Hayward  &  Hayward,  Surveyors.” 

3.  On  p.  6  of  the  printed  bill  of  exceptions  it  is  stated : 

“On  May  31,  1921,  before  the  commencement  of  any  proceed¬ 
ings  in  open  court,  counsel  on  behalf  of  both  defendants,  together 
with  counsel  for  the  Commonwealth,  took  up  with  the  Court  in 
chambers  the  question  of  withdrawing  the  plea  of  not  guilty  on 
behalf  of  both  defendants,  and  (1)  the  filing  of  demurrers  on 
behalf  of  both  defendants  in  both  cases  (appendix  1),  and  (2)  the 
filing  of  an  application  for  a  separate  trial  on  behalf  of  the  de- 
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fendant  Sacco  in  both  cases  (appendix  2),  and  (3)  the  filing  of 
a  demand  for  a  bill  of  particulars  on  behalf  of  both  defendants 
in  both  cases  (appendix  3).  In  chambers,  arguments  were  pre¬ 
sented  by  counsel  on  behalf  of  both  defendants  on  the  merits  of 
these  various  pleadings.  The  ruling  upon  all  of  these  pleadings 
was  then  held  in  abeyance  by  the  Court  until  after  the  securing  of 
the  jury.” 

By  error  and  mistake  the  statement  was  omitted  from  the  printed 
bill  that  the  Court  allowed  the  motion  to  file  the  demurrers,  which  was  the 
fact.  No  decision  was  ever  made  on  these  demurrers. 

There  are  certain  references  in  the  main  bill  of  exceptions  on 
pp.  6,  52,  53,  and  54  of  Vol.  1,  and  p.  1200  of  Vol.  2  (Appendix  3),  to  a 
“Demand  for  Bill  of  Particulars”  presented  by  both  defendants.  This  de¬ 
mand  was,  as  stated  on  p.  6  of  the  record,  presented  to  the  Court  on  behalf 
of  both  defendants  on  May  31,  1921,  “before  the  commencement  of  any 
proceedings  in  open  court”,  and  was  then  argued  in  chambers,  and  the 
ruling  thereon  “held  in  abeyance  by  the  Court  until  after  the  securing  of 
the  jury”,  as  stated  on  p.  6.  No  particulars,  either  those  called  for  in 
said  Demand  for  Particulars  or  otherwise,  were  in  fact  ever  furnished 
by  the  Government.  The  Court,  however,  treated  the  order  made  to  Sheriff 
Capen,  printed  on  pp.  52-53  of  Vol.  1  of  the  main  bill  of  exceptions,  (which 
was  in  fact  complied  with),  as  an  order  made  on  said  “Demand  for  Bill 
of  Particulars”.  The  attitude  of  defendants’  counsel  on  this  matter  of 
the  relation  of  the  order  to  Sheriff  Capen  and  the  “Demand  for  Bill  of 
Particulars”,  and  on  the  point  of  the  attitude  taken  by  the  Court  toward 
the  demand  for  particulars,  was  as  stated  on  pp.  53-54  of  the  main  bill 
of  exceptions. 

5.  The  following  facts  occurring  since  the  allowance  of  the  prin¬ 
cipal  bill  of  exceptions  in  this  case,  but  before  the  allowance  of  any  of  the 
supplemental  bills,  are  agreed  to  by  the  Government  and  by  both  de¬ 
fendants,  so  far,  if  at  all,  as  the  defendant  Vanzetti  is  at  the  present  time 
legally  capable  of  making  any  agreement,  and  are  incorporated  in  this 
paper  in  order  that  they  may  be  brought  to  the  attention  of  the  Supreme 
Judicial  Court  for  the  Commonwealth. 

Shortly  before  December  30,  1924,  William  Hendry,  Esq.,  the  War¬ 
den  of  the  State  Prison  at  Charlestown,  where  Vanzetti  was  confined  on 
a  sentence  of  the  Superior  Court  of  August  16,  1920,  to  serve  from  twelve 
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to  fifteen  years,  notified  Dr.  Charles  B.  Sullivan,  State  Expert  for  Insane 
Criminals,  under  General  Laws,  Chap.  123,  Sec.  102,  that  Vanzetti  ap¬ 
peared  to  him,  the  Warden,  to  be  insane.  Thereafter  Dr.  Sullivan,  to¬ 
gether  with  Dr.  Joseph  J.  McLaughlin,  the  physician  of  said  State  Prison, 
duly  examined  the  defendant  Vanzetti  and  made  a  report  of  the  result  of 
their  examination  to  the  Superior  Court  for  the  County  of  Suffolk,  being 
the  County  in  which  said  State  Prison  is  situated.  Their  report  was  as 
follows : 


“Commonwealth  of  Massachusetts. 

State  Prison. 

Medical  Department. 

Charlestown,  Dec.  30,  1924. 

To  a  Justice  of  the  Superior  Court 
of  Suffolk  County: 

Dear  Sir: 

Bartolomeo  Vanzetti,  sentenced  August  16,  1920,  from  Ply¬ 
mouth  to  serve  from  twelve  to  fifteen  years  for  assault  with  a 
dangerous  weapon  with  intent  to  rob,  was  examined  by  us  today. 

Other  examinations  were  made  on  October  22,  1924,  and  De¬ 
cember  24,  1924.  The  first  examination  was  made  because  for 
some  time  he  had  been  requesting  the  officers  to  allow  him  to 
carry  a  gun  for  self  protection.  During  this  examination  he  ex¬ 
pressed  the  opinion  that  there  had  been  a  plot  framed  to  get  him. 
That  many  of  those  concerned  in  his  trial  v/ere  perjurers,  and 
that  because  of  his  holding  anarchistic  ideas  the  Fascisti  and 
others  were  doing  everything  they  could  to  get  him  out  of  the 
way.  He  also  was  of  the  opinion  that  the  Fascisti  had  placed  its 
members  in  the  vicinity  to  watch  him  and  that  there  were  un¬ 
doubtedly  some  members  of  this  organization  who  were  prisoners 
and  just  waiting  for  an  opportunity  to  do  him  harm. 

Early  in  December  he  was  found  to  be  making  more  or  less 
■ '  disturbance  in  his  room  at  night,  and  on  the  8th  was  transferred 

to  the  arch.  Following  this  transfer  it  was  noticed  that  he  placed 
his  table  against  his  door  every  night.  On  the  morning  of  the 
24th  he  created  a  disturbance  in  the  shop  and  was  abusive  and 
threatening  to  another  prisoner.  He  claimed  that  this  particular 
prisoner  and  also  several  others  had  been  laughing  at  him  for 
an  hour  or  more  and  had  also  been  talking  about  him.  He  also 
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made  the  statement  that  within  a  day  or  so  we  would  read  of  an 
earthquake  having  occurred.  He  knew  such  had  happened  early 
that  morning  because  he  detected  certain  vibrations  in  his  body 
which  he  had  noted  on  other  occasions  when  an  earthquake  had 
occurred.  At  this  time  he  was  insistent  that  persecution  was 
still  going  on  against  him  and  that  he  had  been  forsaken  by 
everyone. 

When  seen  today  he  was  disinclined  to  talk  and  said  it  was 
no  use  going  over  the  whole  story,  that  the  same  conditions  ex¬ 
isted,  and  that  all  he  wanted  was  to  have  it  ended.  Last  night 
he  had  some  sort  of  frenzied  attack  during  which  he  broke  a  chair 
into  kindling.  This  he  admitted  doing  but  would  give  no  reason 
other  than  saying  he  was  mad. 

We  feel  that  the  resentment  regarding  his  present  sentence, 
together  with  the  outcome  of  his  more  recent  trial,  induced  a 
morbid  introspectiveness  which  has  finally  developed  both  an 
hallucinatory  and  delusioned  state  of  mind. 

We  believe  he  is  insane  and  also  consider  him  to  be  a  danger¬ 
ous  person  and  recommend  that  he  be  transferred  to  the  Bridge- 
water  State  Hospital. 

Respectfully  yours, 

.  ^  (Sgd)  Charles  B.  Sullivan,  M.  D. 

State  Expert  for  Insane  Criminals. 

(Sgd)  Joseph  J.  McLaughlin,  M.  D. 

Physician,  Mass.  State  Prison.” 

Shortly  after  said  report,  and  before  the  filing  of  the  same  in  the 
Superior  Court,  as  hereinafter  set  out,  said  Vanzetti  was  examined  by  Dr. 
Abraham  Myerson,  an  expert  employed  on  his  behalf,  who  confirmed  the 
findings  and  opinion  of  Drs.  Sullivan  and  McLaughlin,  Said  Vanzetti  at 
all  times  personally  expressed  the  opinion  that  he  was  not  insane,  and  that 
his  removal  from  the  State  Prison  was  not  justified. 

Said  report  of  Drs.  Sullivan  and  McLaughlin  was  duly  submitted  to 
the  Superior  Court  {Bishop,  J.),  and  the  record  of  that  Court  thereon  is 
as  follows : 


“Record  of  Superior  Court. 

This  report  is  filed  in  said  Superior  Court  on  the  2nd  day 
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of  January,  A.  D.  1925,  and  on  said  day,  said  Court,  after  a  hear¬ 
ing  upon  said  report,  considers  said  Vanzetti  insane,  and  that 
his  removal  to  a  hospital  is  expedient,  and  orders  that  a  war¬ 
rant  be  issued  by  said  Court  authorizing  said  Warden  to  remove 
said  Vanzetti  from  said  State  Prison  to  the  Bridgewater  State 
Hospital  in  said  Commonwealth,  there  to  be  kept  until  in  the 
judgment  of  the  Superintendent  and  Trustees  of  said  Hospital 
he  may  be  returned  to  said  Prison. 

Warrant  Issued.” 

A  warrant  was  duly  issued  on  said  finding  of  the  Court  and  was  in 
the  form  following : 

“Commonwealth  of  Massachusetts. 

Suffolk,  ss. 

To  the  Warden  of  the  State  Prison  in  Boston  in  said  County 
of  Suffolk,  and  the  Superintendent  of  the  Bridgewater  State 
Hospital  at  Bridgewater  in  said  Commonwealth, 

Greeting : 

Whereas  at  the  Superior  Court  holden  at  said  Boston  within 
and  for  said  County  of  Suffolk,  for  the  transaction  of  Criminal 
Business,  on  the  second  day  of  January  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  twenty-five,  a  report  of  one  of  the 
State  Medical  Experts  on  Insane  Criminals  and  the  Physician  of 
said  State  Prison  is  presented  to  said  Court  representing  that 
they  had  examined 

Bartolomeo  Vanzetti, 

a  prisoner  held  in  said  State  Prison —  (who  was  sentenced  to  said 
prison  by  said  Superior  Court  holden  for  the  transaction  of  Crim¬ 
inal  Business  at  Plymouth,  in  the  County  of  Plymouth  in  said 
Commonwealth,  on  the  sixteenth  day  of  August,  A.  D.  1920,  for 
the  term  of  not  more  than  fifteen  years  and  not  less  than  twelve 
years  on  an  indictment  charging  him  with  the  crime  of  assault 
with  a  dangerous  weapon  with  intent  to  rob — ) ,  as  to  his  sanity ; 
and  whereas  said  Superior  Court  holden  at  said  Boston  for  the 
transaction  of  Criminal  Business,  upon  said  report  considers  said 
Vanzetti  insane  and  that  his  removal  to  said  Hospital  is  expedient. 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of 
Massachusetts,  to  command  you  the  said  Warden,  to  remove  the 
said  Vanzetti  from  said  State  Prison  to  said  Bridgewater  State 
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Hospital  and  to  deliver  him  to  the  Superintendent  thereof. 

And  you,  said  Superintendant,  are  hereby  commanded  to  re¬ 
ceive  the  said  Vanzetti  into  said  Hospital  and  him  detain  therein 
until  in  the  judgment  of  said  Superintendent  and  the  Trustees  of 
said  Hospital,  he  shall  be  returned  to  said  State  Prison  pursuant 
to  said  sentence,  or  be  otherwise  legally  discharged,  and  for  so 
doing  this  shall  be  your  sufficient  warrant. 

And  you,  said  Warden,  are  to  make  return  of  his  warrant 
with  your  doings  thereon  to  the  office  of  the  Clerk  of  said  Court 
as  soon  as  may  be. 

Witness,  Walter  Perley  Hall,  Esquire,  Chief  Justice  of 
said  Court  and  the  seal  of  said  Court  hereto  affixed,  this  sec¬ 
ond  day  of  January,  in  the  year  of  our  Lord  nineteen  hundred 
and  twenty-five. 

(Sgd)  Julian  Seriack,  Asst.  Clerk.” 

(Reverse) 

“No.  1539 

Warrant  to  Remove 
Bartolomeo  Vanzetti, 

Insane  Prisoner  in  State 
Prison  To  Bridgewater  State 
Hospital. 

Acts  1909,  Chap.  504,  Sects.  105,  106. 

Suffolk,  ss.  Boston,  Jan.  2,  1925. 

In  obedience  to  the  within  warrant,  I  have  this  day  conveyed 
the  body  of  the  within-named  Bartolomeo  Vanzetti  to  the  Bridge- 
water  State  Hospital  at  Bridgewater,  and  delivered  him  to  the 
Superintendent  thereof  with  a  copy  of  this  warrant. 

(Sgd)  James  L.  Hogsett,  Deputy  Warden  of  State  Prison. 

Bridgewater  State  Hospital. 

Plymouth,  ss.  Bridgewater,  Mass.,  Jan.  2,  1925. 

I  have  this  day  received  from 

the  Warden  of  State  Prison,  the  within-named  Bartolomeo  Van¬ 
zetti,  together  with  a  copy  of  this  warrant. 

(Sgd)  Wm.  T.  Hanson, 
Superintendent  of  said  State  Hospital.” 
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On  January  2,  1925,  said  Vanzetti  was  duly  removed  on  said  warrant 
to  said  State  Farm  at  Bridgewater. 

On  April  21,  1925,  there  was  endorsed  on  the  copy  of  the  removal  war¬ 
rant  in  the  possession  of  the  Superintendent  of  said  Bridgewater  State 
Hospital,  by  Sanford  Page,  Commissioner  of  Correction,  and  Henry  J. 
Strann,  the  Superintendent  of  said  State  Farm,  the  following : 

“In  the  judgment  of  the  Commissioner  of  Correction  and 
Superintendent  of  the  State  Farm  the  v/ithin  named  Bartolomeo 
Vanzetti  ought  to  be  returned  to  the  Charlestown  State  Prison”; 

and  said  copy  of  said  warrant  was  thereupon  sent  to  and  received  by  said 
Warden  of  the  State  Prison,  together  with  a  written  statement  regarding 
the  mental  condition  of  said  Vanzetti,  which  was  as  follows: 

“The  Common\vealth  of  Massachusetts 
Department  of  Correction 
State  Farm. 

Bridgewater  State  Hospital 

William  T.  Hanson  Post  Office  Address, 

Medical  Director.  “State  Farm”,  Mass. 

April  21,  1925. 

Mr.  William  Hendry,  Warden, 

State  Prison, 

Charlestown,  Massachusetts. 

Dear  Sir: 

Re:  Bartolomeo  Vanzetti 

The  Superintendent  and  the  Commissioner  of  Correction 
have  certified  to  the  commitment  of  the  above-named  man. 

At  no  time  since  the  admission  of  this  man  has  he  shown  any 
abnormal  mental  reactions.  He  has  been  quiet,  well  oriented,  and 
has  given  us  no  trouble.  He  has  shown  no  evidence  of  hallucina¬ 
tions  or  delusions.  I  believe  him  to  be  normal  mentally.  Will  you 
kindly  make  the  necessary  arrangements  for  his  return? 

I  enclose  the  Removal  Warrant  properly  endorsed. 

Very  truly  yours. 


WTH/H 


(Sgd)  William  T.  Hanson 
Medical  Director.” 
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On  April  23,  1925,  said  Vanzetti  was,  on  the  authority  of  said  en¬ 
dorsement  on  said  copy  of  said  warrant,  returned  to  the  State  Prison, 
where  he  has  since  been  and  now  is.  There  has  been  no  adjudication  that 
Vanzetti  has  been  restored  to  sanity  or  is  now  sane,  except  insofar,  if  at 
all,  as  said  statement  regarding  his  mental  condition  is  such  adjudication. 

Doubt  has  arisen  in  the  mind  of  the  Court  and  also  of  counsel  for  the 
Government  and  counsel  for  both  defendants,  whether,  without  an  adjudi¬ 
cation  that  the  defendant  Vanzetti  is  sane  or  has  been  restored  to  sanity, 
counsel  have  any  right  to  act  for  him  in  the  presentation  of  any  of  the 
supplemental  bills  for  allowance,  and  whether  the  Court,  although  finding 
the  bills  otherwise  proper  for  allowance,  has  any  right  to  allow  the  same 
in  favor  of  Vanzetti,  and  also  whether  said  bills  of  exception  can  properly 
be  printed  and  entered  in  the  Supreme  Judicial  Court  and  argued  therein 
in  the  absence  of  such  adjudication.  In  the  absence,  so  far  as  is  known, 
of  any  explicit  provision  of  law  for  submitting  this  question  to  the  Su¬ 
preme  Judicial  Court,  the  facts  have  been  set  out  in  this  paper  and  are 
submitted  to  the  Supreme  Judicial  Court  under  its  general  jurisdiction  to 
regulate  the  administration  of  justice,  for  such  action  as  to  that  Court 
may  seem  just  and  in  accordance  with  law. 


Wm.  G.  Thompson, 

Counsel  for  Defendants. 
Winfield  M.  Wilbar, 
District  Attorney. 
Dudley  P.  Ranney, 

Asst.  District  Attorney. 

May  9th,  1925. 


Allowed  WEBSTER  THAYER,  J.  S.  C. 


Filed  and  entered  May  11,  1925 

Attest:  R.  B.  Worthington,  Clerk. 
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Norfolk,  ss. 

Commonwealth  of  Massachusetts 

Superior  Court 

No.  5545 

Criminal  Session 

Commonwealth 

vs 

Bartolomeo  Vanzetti 

Commonwealth 

vs 

Nicola  Sacco 

Now  comes  the  defendant  Vanzetti  and  moves  that  the  Court  upon 
all  the  evidence  order  the  jury  to  return  a  verdict  of  not  guilty  as  to  the 


said  Vanzetti. 

By  his  attorneys, 

(Reverse) 

J.  J.  McAnarney 

Thos.  F.  McAnarney 

26 

No.  5545 

Commonwealth 

vs 

Nicola  Sacco 

Bartolomeo  Vanzetti 

Motion  for  Verdict 
for  defendant  Vanzetti 

Norfolk,  ss.  July  14,  1921 

Filed  in  Court, 

Attest:  R.  B.  Worthington, 

Clerk. 

July  14,  1921. 

Denied  by  the  Court. 

Attest:  R.  B.  Worthington, 

Clerk. 

Defendant  Vanzetti  excepts. 
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Norfolk,  ss. 
No.  5546 


Commonwealth  of  Massachusetts 

Superior  Court 
Criminal  Session 

Commonwealth 

vs 

Bartolomeo  Vanzetti 


Commonwealth 

vs 

Nicola  Sacco 


Now  comes  the  defendant  Vanzetti  and  moves  that  the  Court  upon  all 
the  evidence  order  the  jury  to  return  a  verdict  of  not  guilty  as  to  the  said 
Vanzetti. 

By  his  Attorneys, 

J.  J.  McAnarney 
Thos.  F.  McAnarney 


(Reverse) 


No.  5546 


Commonwealth 

vs 

Nicola  Sacco 
Bartolomeo  Vanzetti 


Motion  for  Verdict 
for  defendant  Vanzetti. 


Norfolk,  ss.  July  14,  1921 

Filed  in  Court, 

Attest:  R.  B.  Worthington, 

Clerk. 

July  14,  1921. 

Denied  by  the  Court. 

Attest:  R.  B.  Worthington, 

Clerk. 

Defendant  Vanzetti  excepts. 
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COMMONWEALTH  OF  MASSACHUSETTS 


From 

Clerk  of  Courts 

Dedham,  Mass. 

COMMONWEALTH  OF  MASSACHUSETTS. 

Norfolk,  ss.  In  the  Superior  Court 

Nos.  5545  and  5546.  Criminal  Session. 


COMMONWEALTH  OF  MASSACHUSETTS 

V. 

NICOLA  SACCO  AND  BARTOLOMEO  VANZETTI 


SUBSTITUTE  BILL  OF  EXCEPTIONS  OF  BARTOLOMEO  VANZETTI 
IN  RE  HEARING  ON  FIRST  SUPPLEMENTAL  MOTION  FOR  A  NEW 

TRIAL. 

This  defendant  was  on  September  14,  1920,  jointly  indicted  with  one 
Nicola  Sacco  for  the  alleged  murder  of  Alessandro  Berardelli  and  Frederick 
A.  Parmenter,  alleged  to  have  been  committed  in  the  town  of  Braintree 
on  April  15,  1920.  On  July  14,  1921,  both  defendants  were  found  guilty 
of  murder  in  the  first  degree.  A  consolidated  bill  of  exceptions  on  behalf 
of  both  defendants  was  duly  filed  and  allowed.  Two  other  supplemental 
bills  of  exceptions  have  also  been  filed  in  this  case.  All  of  said  other  bills 
may  be  referred  to  in  connection  with  this  bill  of  exceptions. 

The  case  was  tried  for  the  Government  by  Frederick  G.  Katzmann, 
Esq.,  then  District  Attorney,  and  by  Harold  P.  Williams,  Esq.,  one  of  his 
duly  appointed  assistants.  At  the  time  of  the  first  hearing,  viz.,  March  9, 
1923,  and  the  subsequent  hearings,  on  the  so-called  “First  Supplementary 
Motion  for  a  New  Trial,”  filed  November  8,  1921,  based  upon  the  conduct 
of  Walter  H.  Ripley,  the  foreman  of  the  jury,  and  also  based  upon  certain 
affidavits  of  one  Albert  H.  Hamilton  and  William  H.  Proctor,  all  as  stated 
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in  a  supplemental  bill  of  exceptions  previously  filed,  to  which  reference  is 
hereby  made,  the  term  of  office  of  said  Frederick  G.  Katzmann  as  District 
Attorney  had  expired,  and  he  was  no  longer  District  Attorney,  and  said 
Harold  P.  Williams,  Esq.,  had  been  elected  District  Attorney  for  the  South¬ 
eastern  District,  and  had  associated  with  him  and  duly  appointed  a  First 
Assistant  District  Attorney,  a  Second  Assistant  District  Attorney,  and  a 
Deputy  District  Attorney.  Nevertheless,  on  March  9,  1923,  Mr.  Williams 
presented  a  motion  to  the  Court  that  said  Frederick  G.  Katzmann  “be 
sworn  in  as  Special  Assistant  District  Attorney  in  connection  with  these 
cases  that  we  now  have  under  consideration  for  this  sitting,”  making  this 
request  under  the  provisions  of  General  Laws,  Chap.  12,  Sec.  18.  This 
request  was  objected  to  by  counsel  for  the  defendant  Vanzetti  on  the 
ground  that  said  section  gave  no  authority  for  the  appointment  of  Mr. 
Katzmann  as  requested.  The  Court  overruled  the  objection,  however,  and 
proceeded  to  swear  in  and  appoint  said  Frederick  G.  Katzmann  as  Special 
Assistant  District  Attorney,  as  requested  by  Mr.  Williams.  Thereafter 
Mr.  Katzmann  participated  in  the  Government’s  opposition  to  said  motion. 
At  the  hearing  on  March  9,  however,  there  was  no  argument  of  the  motion 
itself,  but  the  argument  was  on  the  defendant’s  request  for  a  continuance 
of  the  hearing  to  March  16.  In  that  argument  Mr.  Katzmann  participated 
on  the  side  of  the  Government.  The  hearing  v/as  continued  until  March 
16.  On  March  16  and  17  there  was  a  hearing  in  which  Mr.  Katzmann 
participated  on  the  side  of  the  Government  on  the  question  of  the  alleged 
temporary  insanity  of  the  defendant  Sacco,  and  on  March  17  the  defendant 
Sacco  was  committed  by  the  Court  to  the  Boston  Psychopathic  Hospital 
for  observation.  On  April  16,  17,  18,  and  20  there  were  further  hearings 
on  the  question  of  the  commitment  of  Sacco  to  the  State  Hospital  for  the 
Insane  at  Bridgewater,  to  which,  against  the  opposition  of  his  counsel,  he 
was  committed  by  the  Court  on  April  20.  Mr.  Katzmann  was  present 
during  a  part  of  the  hearings  on  these  days  but  did  not  participate  in  the 
argument.  Sacco  was  afterwards  duly  returned  to  the  Norfolk  County 
House  of  Correction  by  order  of  Court. 

No  further  hearings  were  held  on  said  first  supplementary  motion  for 
a  new  trial  until  October  1,  2,  and  3,  1923,  and  on  October  2  Mr.  Katzmann 
made  a  substantial  argument  for  the  Government  in  opposition  to  said 
motion ;  but  on  September  25th,  1923,  Mr.  Katzmann  was  appointed  by  the 
Attorney  General  for  the  Commonwealth  Special  Assistant  Attorney  Gen¬ 
eral,  and  so  remained  during  the  rest  of  his  connection  with  this  motion. 

This  defendant,  being  duly  aggrieved  by  the  Court’s  ruling  on  the 
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matter  above  referred  to,  files  this  his  bill  of  exceptions  and  prays  that  the 
same  may  be  allowed. 

By  his  Attorney, 

Wm.  G.  Thompson 

May  6,  1925. 

It  is  hereby  agreed  that  the  foregoing  bill  of  exceptions  may  be  allowed 
as  a  substitute  for  the  bill  filed  March  21,  1925. 

•  '  Wm.  G.  Thompson, 

Counsel  for  Defendant  Vanzetti. 
Winfield  M.  'Wilb  ar, 

District  Attorney. 

Dudley  P.  Ranney, 

Asst.  District  Attorney. 


May  9th,  1925. 

Allowed  as  a  substitute  bill  for  the  bill  of  exceptions  filed  March 
21,  1925,  and  the.  original  bill  on  the  same  sub  ject. 

WEBSTER  THAYER, 

J.  S.  C. 

(Filed  May  11,  1925) 
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COMMONWEALTH  OF  MASSACHUSETTS 


From 

Clerk  of  Courts 
J)edhatn,  Mass. 


COMMONWEALTH  OF  MASSACHUSETTS 

Norfolk,  ss.  Superior  Criminal  Court 

Nos.  5545  and  5546 


COMMONWEALTH  OF  MASSACHUSETTS 

VS. 

NICOLA  SACCO 


COMMONWEALTH  OF  MASSACHUSETTS 

VS. 

BARTOLOMEO  VANZETTI 


DEFENDANTS’  SUPPLEMENTARY  BILL  OF  EXCEPTIONS 

These  were  two  indictments  returned  on  September  11,  1920,  against 
the  defendants  Nicola  Sacco  and  Bartolomeo  Vanzetti  for  the  murder  of 
one  Berardelli  and  one  Parmenter.  Each  defendant  pleaded  not  guilty  on 
September  28,  1920,  and  they  were  placed  on  trial  on  May  31,  1921.  The 
indictments  were  tried  together  before  Thayer,  J.  and  a  jury  in  the  Su¬ 
perior  Court  for  the  County  of  Norfolk  and  on  the  14th  day  of  July,  1921 
both  defendants  were  found  guilty  of  murder  in  the  first  degree.  A  con¬ 
solidated  Bill  of  Exceptions  on  behalf  of  both  defendants  was  filed  in  two 
parts  on  February  10,  1922  and  on  February  25,  1922,  and  the  Exceptions 
were  allowed  on  October  2,  1924. 

Various  motions  for  a  new  trial  were  made  subsequent  to  the  verdict 
by  each  of  the  defendants,  all  of  which  have  been  denied  by  Thayer,  J. 
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This  Supplementary  Bill  of  Exceptions  is  filed  on  behalf  of  each  de¬ 
fendant,  appearing  separately  and  each  for  himself,  and  is  based  upon  the 
denial  of  those  Motions  designated  respectively  as  the  First  Supplementary 
Motion  and  a  Supplementary  Motion  hereto  (hereinafter  referred  to  as  the 
Ripley  Motion)  and  the  Fifth  Supplementary  Motion  and  a  Supplemen¬ 
tary  Motion  thereto  (hereinafter  referred  to  as  the  Proctor-Hamilton  Mo¬ 
tions)  and  upon  the  decisions,  findings,  rulings  and  refusals  to  rule  of  the 
Court  upon  those  several  Motions  for  new  trial. 

Ripley  Motion 

The  First  Supplementary  Motion  was  filed  on  November  8,  1921  on 
behalf  of  each  defendant,  and  was  supported  by  several  affidavits  filed  on 
behalf  of  the  defendants,  in  answer  to  which  were  filed  other  affidavits 
by  the  Commonwealth.  The  motion  was  heard  and  argued  upon  these 
affidavits,  copies  of  which  are  annexed  to  these  Exceptions  in  the  appendix. 
The  motion  is  based  upon  the  conduct  of  the  foreman  of  the  jury,  one  Wal¬ 
ter  Ripley,  now  deceased. 

There  was  no  dispute  that  Parmenter  and  Berardelli  were  killed  when 
they  were  in  charge  of  the  payroll  of  the  Slater  &  Morrill  factory  in  South 
Braintree  and  were  shot  in  broad  daylight  on  a  public  highway  in  the  town 
by  some  of  a  group  of  men  who  subsequently  seized  the  money  in  the 
possession  of  the  murdered  men  and  made  their  escape  in  an  automobile. 
The  sole  question  at  the  trial  was  whether  these  two  defendants  were  in 
fact  two  of  the  men  who  were  engaged  in  the  affair.  When  the  defendant 
Vanzetti  was  arrested  there  was  found  upon  his  person  and  taken  from 
him  a  Harrington  &  Richardson  38-calibre  revolver  loaded  with  five  cart¬ 
ridges,  referred  to  as  the  Vanzetti  revolver  and  Vanzetti  cartridges.  An 
important  issue  at  the  trial  was  whether  or  not  the  Vanzetti  revolver  and 
cartridges  had  been  the  property  of  Berardelli,  one  of  the  murdered  men, 
and  taken  from  him  at  the  time  of  the  shooting.  The  testimony  given  at 
the  trial  material  to  the  consideration  of  this  Motion  is  stated  in  the  main 
Bill  of  Exceptions  filed  on  behalf  of  the  defendants  and  is  made  a  part  of 
this  Bill  and  may  be  referred  to  without  intending  to  exclude  other  ma¬ 
terial  evidence,  if  any,  more  particular  reference  is  made  to  the  testimony 
of  the  following  witnesses  and  other  proceedings  at  the  trial  as  contained 
in  the  main  Bill  of  Exceptions  and  as  hereinafter  noted  by  reference  to 
the  pages  where  the  testimony  of  each  begins. 

Opening  statement  of  Ass’t  Dist.  Attorney  Williams,  p.  57. 

Margaret  Mahoney,  p.  90. 
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James  F.  Bostock,  p.  97. 

Earl  J.  Vaughn,  p.  392. 

Michael  J.  Connolly,  p.  393. 

Mrs.  Sarah  Berardelli,  p.  425. 

Lincoln  Wadsworth,  p.  429. 

George  F.  Fitzmeyer,  p.  432. 

James  H.  Jones,  p.  437. 

Charles  J.  Van  Amburgh,  p.  477. 

James  F.  Burns,  p.  648. 

J.  Henry  Fitzgerald,  p.  677. 

Eldridge  Atwater,  p.  744. 

Luigi  Falzini,  p.  781. 

Rexford  Slater,  p.  783. 

Mrs.  Aldeah  Florence,  p.  819. 

Bartolomeo  Vanzetti,  p.  820. 

Argument  of  District  Attorney  Katzman,  p.  1126. 

Charge  of  Thayer,  J.,  p.  1137. 

This  motion  for  a  new  trial  was  supported  by  an  affidavit  of  Jeremiah 
J.  McAnarney,  Esquire,  counsel  for  the  defendant  Vanzetti,  filed  with  the 
Motion  on  November  8,  1921.  This  affidavit  described  a  conversation  that 
the  affiant  had  with  Walter  Ripley  the  foreman  of  the  jury  shortly  after 
the  conclusion  of  the  cases  and  before  Ripley’s  death,  and  also  described 
the  affiant’s  conversations  with  jurors  Marden,  Hersey,  McNamara,  Par¬ 
ker,  McHardy,  Gerard,  Atwood,  Waugh  and  King.  Hersey  and  Parker 
also  made  affidavits  which  were  annexed  to  the  McAnarney  affidavit. 
Mrs.  Amanda  S.  Ripley,  the  widow  of  the  foreman  of  the  jury,  also  made 
an  affidavit  which  is  annexed  to  the  McAnarney  affidavit.  The  cartridges 
and  revolver  referred  to  in  the  McAnarney  affidavit  were  submitted  there¬ 
with. 

There  was  also  filed  an  affidavit  of  William  T.  Callahan,  Esquire,  rela¬ 
tive  to  a  conversation  which  he  had  had  with  juror  Ganly. 

There  was  also  filed  in  support  of  this  Motion  on  December  24,  1921  an 
additional  affidavit  of  Jeremiah  P.  McAnarney,  Esquire,  and  affidavits  of 
Thomas  F.  McAnarney,  Esquire,  William  T.  Callahan,  Esquire,  and  Fred 
H.  Moore,  Esquire,  all  of  counsel  for  the  defense,  and  by  the  two  defendants 
stating  that  none  of  the  affiants  knew  of  any  of  these  matters  until  after 
the  verdicts  were  rendered.  It  was  a  fact  that  the  defense  had  used  due 
dilligence  in  producing  this  new  evidence. 

In  answer  to  the  foregoing  affidavit  the  Commonwealth  filed  on  March 
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7,  1923  affidavits  of  all  the  jurors  other  than  the  foreman  Ripley. 

In  further  support  of  this  motion  the  defendants  filed  on  April  16, 
1923  the  affidavit  of  Albert  H.  Hamilton,  an  expert  on  fire  arms  and  ammu¬ 
nition,  with  regard  to  various  marks  which  he  found  upon  the  Ripley  and 
Vanzetti  cartridges.  With  his  affidavit  the  affiant  submitted  two  albums 
of  photographs.  In  reply  to  this  affidavit  the  Commonwealth  filed  on 
October  1,  1923  the  affidavit  of  Captain  Van  Amburgh  who  had  been  called 
by  the  Commonwealth  at  the  trial  as  an  expert  witness.  The  defendants 
then  filed,  on  October  3,  1923,  a  counter-affidavit  of  Hamilton,  with  which 
he  submitted  additional  photographs. 

On  September  26,  1923  the  defendants  filed  a  further  affidavit  of  Ham¬ 
ilton  relative  to  certain  ink  marks  on  two  of  the  Vanzetti  cartridges ;  and  in 
reply  the  Commonwealth  filed  on  October  1,  1923  the  affidavit  of  William 
E.  Hingston,  an  expert  on  “Questioned  Documents.” 

A  supplement  to  the  Ripley  motion  was  filed  on  October  21,  1923  by 
William  G.  Thompson,  Esquire,  and  Arthur  D.  Hill,  Esquire,  specially  ap¬ 
pearing  for  the  defendants,  supported  by  the  affidavit  of  one  William  G. 
Daley,  relative  to  a  conversation  which  the  affiant  had  shortly  before  the 
trial  with  Ripley  who  was  later  foreman  of  the  jury. 

Copies  of  the  Ripley  motion  and  the  supplement  thereto  and  all  the 
affidavits  filed  in  support  of  and  in  answer  thereto,  and  enumerated  above, 
are  annexed  to  this  Bill  of  Exceptions,  are  made  a  part  thereof,  and  may 
be  referred  to.  All  albums,  photographs  and  other  exhibits  or  objects  sub¬ 
mitted  with  any  of  said  affidavits  are  made  a  part  hereof  and  may  be  re¬ 
ferred  to  and  used  in  argument.  The  following  original  exhibits  received 
in  evidence  at  the  trial  and  referred  to  in  the  affidavits  or  used  before 
Judge  Thayer  at  any  of  the  hearings  upon  this  motion  may  be  used  and  re¬ 
ferred  to  in  the  argument  before  the  Full  Court. 

Exhibit  27 :  Harrington  &  Richardson  38-calibre  revolver  taken 
from  Vanzetti  at  the  time  of  his  arrest  and  known  as  the  “Vanzetti 
Revolver.” 

Exhibit  32 :  Five  loaded  shells  found  in  the  Vanzetti  Revolver. 

The  Ripley  motion  and  the  Supplement  thereto  were  argued  before 
Thayer,  J.  without  oral  testimony.  At  one  of  the  preliminary  hearings  the 
District  Attorney  in  open  Court  said : 

“The  Government  does  not  object  to  the  affidavit  of  Amanda  S. 
Ripley,  or  Wallace  Hersey,  who  said  that  he  saw  shells  loaded  with 
powder  and  bullet  in  the  possession  of  Mr.  Ripley  during  the  time  he 
served  as  juror.  It  does  not  object  to  the  affidavit  of  Seaward  Parker, 
though  his  affidavit  is  merely  hearsay,  in  that  he  says  that  he  was  in- 
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formed  by  other  jurors  that  Mr.  Ripley  had  said  shells.  The  Govern¬ 
ment,  if  your  Honor  please,  does  not  contravert  the  claim  that  Mr. 
Ripley  at  some  time  while  he  served  as  a  juror  had  in  his  vest  pocket 
two  or  more  cartridges  of  38  Calibre  Smith  &  Wesson” ; 

“The  Government  does  not  dispute  that  at  the  time  when  this 
gentleman,  the  decedent,  Mr.  Ripley,  came  here,  he  had  these  three 
bullets  in  his  pocket.  I  presume  that  is  true.  They  doubtless  re¬ 
mained  in  his  possession  during  the  course  of  the  trial.  I  expressly 
stated  that  I  did  not  object  to  Mr.  Hersey’s  affidavit,  which  says  that 
he  saw  the  bullets  in  the  possession  of  Mr.  Ripley  during  the  course 
of  the  trial.  It  seems  to  me  that  summonsing  the  witnesses  in  to 
testify  orally  would  simply  furnish  your  Honor  with  merely  cumu¬ 
lative  testimony  on  an  issue  where  there  is  really  no  issue,  because 
the  Government  does  not  claim  for  a  moment  that  he  did  not  have 
those  bullets  in  his  possession:” 

“  .  .  .  .in  this  case  where  we  raise  no  issue  over  that  fact 
that  Mr.  Ripley  did  have  two  or  more  bullets  in  his  vest  pocket,  and 
perhaps  one  more  juryman  saw  them  at  some  stage  of  the  trial  pro¬ 
ceedings.” 

At  the  hearing  upon  this  motion  the  defendants  duly  presented  to  the 
Judge  certain  requests  for  rulings.  The  only  action  taken  by  the  Court 
upon  said  requests  is  the  action  indicated  in  a  paper  filed  by  him  on  Octo¬ 
ber  1,  1924  entitled  “Decision  on  Requests  for  Rulings  on  Motion  for  New 
Trial”.  The  Court  on  October  1,  1924  also  filed  a  document  entitled  “De¬ 
cision  on  Ripley  Motion.”  Copies  of  these  papers  are  printed  in  the  appen¬ 
dix  hereto  and  made  a  part  hereof.  On  October  29,  1924  a  paper  was  filed 
on  behalf  of  each  defendant  entitled  “Defendants’  Substituted  Claim  of 
Exceptions”,  and  on  November  3,  1924  was  filed  a  paper  entitled  “Defend¬ 
ants’  Further  Claim  of  Exception”.  Copies  of  these  papers  are  printed  in 
the  appendix  hereto  and  made  a  part  hereof. 

Hamilton-Proctor  Motions 

The  Fifth  Supplementary  Motion  for  new  trial  was  filed  on  behalf  of 
the  defendant  Vanzetti  on  April  30,  1923,  and  on  November  5,  1923  was 
filed  a  supplement  to  this  motion  on  behalf  of  each  defendant.  These  mo¬ 
tions  were  supported  by  several  affidavits  filed  on  behalf  of  the  defendants, 
in  answer  to  which  were  filed  other  affidavits  by  the  Commonwealth.  The 
motions  were  heard  and  argued  upon  these  affidavits,  copies  of  which  are 
annexed  to  these  Exceptions  in  the  appendix. 

These  motions  are  based  upon  the  discovery  of  new  evidence  relative 
to  three  important  issues  raised  at  the  trial :  First,  whether  the  Harring¬ 
ton  &  Richardson  automatic  pistol  found  upon  the  person  of  the  defendant 
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Vanzetti,  and  the  cartridges  therein  contained,  were  the  same  as  the  pistol 
and  cartridges  alleged  to  have  been  owned  by  Berardelli  prior  to  his  death ; 
secondly,  whether  any  of  the  so-called  Fraher  shells  found  at  the  scene  of 
the  shooting  were  discharged  in  the  Colt  automatic  pistol  found  upon  the 
person  of  the  defendant  Sacco  at  the  time  of  his  arrest ;  and  thirdly,  wheth¬ 
er  the  mortal  bullet  found  in  the  body  of  Berardelli  passed  through  the 
barrel  of  the  Sacco  pistol.  The  affidavits  submitted  in  support  of  these 
motions  fall  into  two  classes: — 

(a)  The  affidavits  of  experts  on  behalf  of  the  defendants  and  of  the 
Commonwealth  relative  to  physical  data  revealed  by  the  examination  of 
the  exhibits  under  a  high  power  compound  microscope,  and  (b)  The  affi¬ 
davit  of  Captain  Proctor,  a  witness  at  the  trial  for  the  Commonwealth, 
relative  to  the  circumstances  and  meaning  of  certain  testimony  which  he 
gave  at  the  trial,  and  the  affidavits  of  the  District  Attorney  and  his  As¬ 
sistant  submitted  in  answer  thereto. 

The  question  of  the  identity  of  the  Harrington  &  Richardson  revolver 
and  cartridges  contained  therein  found  upon  the  defendant  Vanzetti  with 
the  revolver  and  cartridges  alleged  to  have  been  owned  by  Berardelli  has 
been  hereinbefore  alluded  to  in  connection  with  the  Ripley  motion,  and 
reference  has  been  made,  and  is  again  made  here,  to  the  testimony  at  the 
trial  material  to  that  issue. 

After  the  shooting  there  were  removed  from  the  bodies  of  the  mur¬ 
dered  men  six  automatic  32-calibre  pistol  bullets,  one  of  which  was  referred 
to  at  the  trial  as  mortal  bullet  number  three.  There  were  also  picked  up  at 
the  scene  of  the  shooting  four  exploded  32-calibre  shells,  one  a  Winchester, 
one  a  Remington  U.  M.  C.,  and  two  Peters,  which  shells  were  referred  to 
as  the  Fraher  shells,  from  the  name  of  the  man  to  whom  they  were  given 
by  the  person  who  picked  them  up.  Upon  the  person  of  the  defendant 
Sacco  at  the  time  of  his  arrest  was  found  a  32-calibre  Colt  automatic  pistol, 
referred  to  as  the  Sacco  pistol.  In  the  pistol  and  in  Sacco’s  pocket  were 
found  a  collection  of  loaded  cartridges  of  different  makes, — 16  Peters,  3 
Remingtons,  7  United  States,  and  6  Winchesters,  the  loose  cartridges 
being  contained  in  an  opened  box.  There  was  also  conflicting  testimony 
at  the  trial  as  to  whether  any  of  the  Fraher  shells  (more  particularly  that 
shell  referred  to  as  F  4)  were  discharged  in  or  any  of  the  six  bullets  (more 
particularly  the  mortal  bullet)  were  fired  from  the  Sacco  pistol.  There 
were  also  put  in  evidence  at  the  trial  certain  exploded  shells  discharged  in 
and  bullets  fired  from  the  Sacco  pistol  at  Lowell  for  test  purposes  by  Cap¬ 
tain  Proctor  and  Captain  Van  Amburgh,  witnesses  for  the  Commonwealth, 
and  by  James  B.  Burns,  a  witness  for  the  defendants. 
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The  testimony  given  at  the  trial  by  the  foregoing  witnesses,  and  other 
testimony  material  to  the  consideration  of  these  motions,  is  stated  in  the 
main  Bill  of  Exceptions  filed  on  behalf  of  the  defendants  and  is  made  a 
part  of  this  Bill  and  may  be  referred  to.  Without  intending  to  exclude 
other  material  evidence,  if  any,  more  particular  reference  is  made  to  the 
testimony  of  the  following  witnesses  beginning  at  the  pages  of  the  main 
Bill  of  Exceptions  set  after  their  respective  names : 

Opening  Statement  of  Ass’t.  District  Attorney  Williams,  p.  57 

Dr.  Frederick  Elies  Jones,  p.  71 

Dr.  John  Chisholm  Frazer,  p.  72 

Dr.  George  Burgess  Magrath,  p.  72 

Dr.  Nathaniel  S.  Hunting,  p.  78 

James  F.  Bostock,  p.  97 

Earl  J.  Vaughn,  p.  392  ' 

Michael  J.  Connolly,  p.  393 
Merle  E.  Spear,  p.  408 
Thomas  F.  Fraher,  p.  464, 

William  H.  Proctor,  p.  465 
Charles  Van  Amburgh,  p.  477 
James  E.  Burns,  p.  648 
J.  Henry  Fitzgerald,  p.  677 
Nicola  Sacco,  p.  886 
Mrs.  Rose  Sacco,  p.  1080 

Argument  of  District  Attorney  Katzmann,  p.  1126 
Charge  of  Thayer,  J.  p.  1137 

In  his  charge  to  the  jury  at  the  trial  of  the  defendants  the  Court  made 
the  following  statement:  (p.  1152,  Main  Bill) 

“Now,  the  Commonwealth  claims  that  there  are  several  distinct 
pieces  of  testimony  that  must  be  considered  upon  the  question  of  per¬ 
sonal  identification.  Let  us  see  what  they  are.  First,  that  the  fatal 
Winchester  bullet,  marked  Exhibit  3,  which  killed  Berardelli,  was  fired 
through  the  barrel  of  the  Colt  automatic  pistol  found  upon  the  defend¬ 
ant  Sacco  at  the  time  of  his  arrest.  If  that  is  true,  that  is  evidence 
tending  to  corroborate  the  testimony  of  the  witnesses  of  the  Common¬ 
wealth  that  the  defendant  Sacco  was  at  South  Braintree  on  the  15th 
day  of  April,  1920,  and  it  was  his  pistol  that  fired  the  bullet  that  caused 
the  death  of  Berardelli.  To  this  effect  the  Commonwealth  introduced 
the  testimony  of  two  witnesses,  Messrs.  Proctor  and  Van  Amburgh. 
And  on  the  other  hand,  the  defendants  offered  testimony  of  two  ex¬ 
perts,  Messrs.  Burns  and  Fitzgerald,  to  the  effect  that  the  Sacco  pistol 
did  not  fire  the  bullet  that  caused  the  death  of  Berardelli.” 
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Thayer,  J.,  in  his  decision  filed  December  24,  1921  denying  the  motions 
of  each  defendant  for  new  trial  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  used  the  following  language : 

“Now,  Capt.  Van  Amburgh  testified  that  in  his  judgment  the  bul¬ 
let  that  killed  Berardelli  was  fired  through  the  Sacco  pistol.  Both  ex¬ 
perts  for  the  defendants  testified  that  in  their  judgment  the  fatal 
bullet  was  not  fired  through  the  Sacco  pistol.  In  this  state  of  evidence, 
the  important  question  was  raised  of  whether  or  not  Sacco’s  pistol 
fired  the  bullet  that  killed  Berardelli.  On  this  question  there  is  no 
dispute  but  that  marks  in  the  barrels  of  pistols  leave  their  identifying 
marks  upon  the  bullets  fired  through  them.  Sometimes  rust  and  other 
marks  on  the  inside  of  the  barrels  of  pistols  make  impressions  and 
identifying  marks  upon  the  bullets  as  they  pass  through  them.” 

The  Court  then  commented  upon  the  cast  of  the  inside  of  Sacco’s  pis¬ 
tol,  and  upon  the  photographs  of  the  bullets,  and  said : 

“Now,  days  were  spent  upon  the  question  of  the  relationship  of 
the  Sacco  pistol  to  the  bullet  that  killed  Berardelli”. 

The  Court  further  said  that  the  jury 

“had  the  benefit  of  personal  observation,  with  the  naked  eye  and  by 
the  use  of  magnifying  glasses,  of  comparing  the  identifying  marks  on 
the  fatal  bullet  with  the  marks  upon  the  other  bullets  fired  through 
the  Sacco  pistol” ; 

“When  counsel  on  both  sides  asked  the  jurors  to  make  these  com¬ 
parisons  of  identifying  marks  on  the  various  bullets  was  it  not  a 
recognition  on  their  part  that  these  various  identifying  marks  were 
disputed  questions  of  fact  which  might  according  to  the  judgment  of 
the  jury  go  a  long  way  in  convicting  or  acquitting  the  defendant  Sacco? 
This  was  obviously  an  important  question  of  fact  for  the  determina¬ 
tion  of  the  jury.  The  jury  had  a  right  to  find  that  these  marks  were  the 
‘tell  tales’  of  guilt  and  not  marks  indicating  innocence.  As  proof  of 
the  importance  of  this  evidence  let  me  refer  to  Com.  v.  Best,  180  Mass, 
p.  492.” 

And  in  conclusion  the  Court  said : 

“To  determine  this  question  correctly  between  the  experts  on  both 
sides,  it  would  depend  upon  what  identifying  marks  the  jurors  saw 
when  making  the  comparison  between  the  different  bullets.  This 
being  true,  it  is  not  for  me  to  decide  what  the  jurors  did  or  did  not 
see  with  their  own  eyes.” 

These  motions  for  new  trial  were  supported  by  an  affidavit  of  Albert 
H.  Hamilton,  an  expert  on  fire-arms,  ammunition  and  microscopy,  filed  on 
October  23,  1923,  followed  by  two  supplementary  affidavits  of  Hamilton. 
There  was  also  filed  in  support  of  these  motions  on  October  24,  1923,  an 
affidavit  of  Augustus  H.  Gill,  an  expert  in  microscopy  and  Professor  at  the 
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Massachusetts  Institute  of  Technology.  The  affiant  Hamilton  submitted 
with  his  affidavits  two  albums  containing  micro-photographs  in  support  of 
his  statements,  and  a  third  album  containing  celluloid  positives  or  discs 
made  up  from  the  measurements  given  by  Professor  Gill  in  his  affidavit. 
These  affidavits  deal  with  the  examination  and  measurements  of  exhibits 
under  high  power  compound  microscopes.  In  answer  to  these  affidavits 
the  Commonwealth  filed  on  October  25,  1923,  an  affidavit  of  Captain  Van 
Amburgh,  followed  by  a  supplementary  affidavit,  both  dealing  with  mic¬ 
roscopic  examination  and  measurements  of  the  exhibits.  With  his  affi¬ 
davits  and  in  support  of  his  statements  Captain  Van  Amburgh  submitted 
five  photographs  taken  under  his  direction  at  the  Massachusetts  Institute 
of  Technology,  and  twenty-four  micro-photographs  taken  by  one  Ekman 
under  the  affiant’s  supervision. 

In  further  answer  to  the  Hamilton  and  Gill  affidavits,  the  Common¬ 
wealth  filed  on  October  29,  1923,  an  affidavit  of  one  Merton  R.  Robinson,  an 
expert  on  small  arms  and  ammunition,  also  dealing  with  microscopic  ex¬ 
amination  of  the  exhibits,  and  on  October  29,  1923  a  supplementary  affi¬ 
davit  of  Robinson. 

On  November  12,  1923  Captain  Van  Amburgh  filed  another  supple^ 
mentary  affidavit,  and  on  December  7,  1923,  Mr.  Hamilton  filed  a  counter¬ 
affidavit  in  answer  thereto,  with  which  he  submitted  ten  exploded  shells 
which  he  had  fired  for  test  purposes. 

On  October  23,  1923  the  defendants  filed  the  affidavit  of  Captain  Wil¬ 
liam  H.  Proctor,  who  had  been  called  by  the  Commonwealth  and  had  testi¬ 
fied  as  an  expert  at  the  trial.  This  affidavit  dealt  with  certain  testimony 
which  the  affiant  had  given  at  the  trial.  In  answer  to  this  affidavit,  affi¬ 
davits  were  filed  on  October  31,  1923  by  Frederick  G.  Katzmann,  District 
Attorney  at  the  time  of  the  trial,  and  by  Harold  P.  Williams,  his  then  As¬ 
sistant. 

Copies  of  the  Hamilton-Proctor  Motions  and  all  the  affidavits  filed  in 
support  of  and  in  answer  thereto,  and  enumerated  above,  are  annexed  to 
this  Bill  of  Exceptions,  are  made  a  part  hereof,  and  may  be  referred  to. 
All  albums,  photographs  and  other  exhibits  or  objects  submitted  with  any 
of  said  affidavits  are  made  a  part  hereof  and  may  be  referred  to  and  used 
in  argument.  The  following  original  exhibits  received  in  evidence  at  the 
trial  and  referred  to  in  the  affidavits  or  used  before  Judge  Thayer  at  any 
of  the  hearings  upon  these  motions  may  be  used  and  referred  to  in  the 
argument  before  the  Full  Court. 

\/^  Exhibit  18 :  Bullet  No.  3  found  in  body  of  Berardelli  and  referred  to 

as  the  “mortal  bullet.”  (32-calibre). 
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t^Exhibits  19, 

>/ Exhibit  32: 

,  V^Exhibit  28: 

v'  Exhibit  30 : 

y'  Exhibit  31 : 

Exhibit  33 : 

K  Exhibit  34: 

^  Exhibit  35 : 

Exhibit  36 : 

Exhibit  F  : 

1/  Exhibit  27: 


20,  21,  24  and  25 : 

Bullets  found  in  the  bodies  of  the  murdered  men  (32- 
calibre)  . 

Five  loaded  shells  found  in  Vanzetti  revolver. 

Colt  32-calibre  automatic  pistol  taken  from  Sacco  at  the 
time  of  his  arrest,  and  known  as  the  “Sacco”  pistol. 

Four  exploded  shells  found  at  the  scene  of  the  shooting 
and  referred  to  as  the  “Fraher  shells.” 

Thirty-two  cartridges,  32-calibre,  of  different  makes 
found  on  Sacco  at  the  time  of  his  arrest. 

Three  Peters  shells  exploded  in  the  Sacco  pistol  at  Low¬ 
ell  for  test  purposes  by  Capt.  Proctor. 

Three  Winchester  shells  exploded  in  the  Sacco  pistol  at 
Lowell  for  test  purposes  by  Capt.  Van  Amburgh. 

Three  Winchester  bullets  fired  from  the  Sacco  pistol  at 
Lowell  for  test  purposes  by  Capt.  Van  Amburgh. 

Three  Peters  bullets  fired  from  the  Sacco  pistol  at  Low¬ 
ell  for  test  purposes  by  Capt.  Proctor. 

Seven  bullets  fired  by  James  B.  Burns  from  the  Sacco 
pistol  at  Lowell  for  test  purposes. 

Vanzetti  revolver,  hereinbefore  referred  to. 


The  Hamilton-Proctor  motions  were  argued  before  Thayer,  J.  without 
oral  testimony. 

At  the  hearing  upon  these  motions  the  defendants  duly  presented  to 
the  Judge  certain  requests  for  rulings  and  certain  additional  requests  for 
rulings  numbered  19  to  23  inclusive.  The  only  action  taken  by  the  Court 
upon  said  requests  is  the  action  indicated  in  a  paper  filed  by  him  on  October 
1st  and  entitled  “Decision  on  Request  for  Rulings  of  Motion  for  New  Trial”. 
The  Court  on  October  1,  1924  also  filed  a  document  entitled  “Decision  on 
Affidavit  of  William  H.  Proctor.”  Subsequently  on  October  16,  1924,  Judge 
Thayer  handed  to  the  Clerk  of  Courts  an  additional  document  entitled  “De¬ 
cision  and  Finding  of  Facts  on  Fifth  Supplementary  Motion”,  which  was 
dated  and  entered  in  the  docket  as  of  October  1,  1924.  Copies  of  these 
papers  are  printed  in  the  appendix  hereto  and  made  a  part  hereof.  On 
October  29,  1924,  a  paper  was  filed  on  behalf  of  each  defendant,  already 
referred  to  herein,  entitled  “Defendants’  Substituted  Claim  of  Exceptions”, 
and  on  November  3,  1924,  was  filed  a  paper  entitled  “Defendants’  Further 
Claim  of  Exception”.  Copies  of  these  papers  are  printed  in  the  appendix 
and  made  a  part  hereon. 

The  time  for  the  defendants,  and  each  of  them,  to  file  their  Claim  of 
Exceptions  and  Bill  of  Exceptions  was  from  time  to  time  duly  extended  by 
Thayer,  J.,  with  the  written  consent  of  the  District  Attorney.  The  last 
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extension  was  made  upon  November  6th,  filed  November  7,  1924,  and  ex¬ 
tended  the  time  to  and  including  November  21,  1924.  A  copy  of  that  ex¬ 
tension  is  printed  in  the  appendix  and  made  a  part  hereof. 

The  main  Bill  of  Exceptions  filed  on  behalf  of  the  defendants,  and  any 
part  thereof,  may  be  referred  to  in  argument  as  if  the  same  were  embodied 
in  this  Bill. 

The  defendants  being  each  and  severally  now  aggrieved  by  the  over¬ 
ruling  of  their  said  motions  and  by  the  other  rulings  and  refusals  to  rule, 
and  the  action  of  the  Court  as  set  out  in  their  said  claims  of  exceptions, 
now  present  this  Bill  of  Exceptions  each  on  his  own  behalf,  and  respectively 
pray  that  the  same  may  be  allowed. 

The  foregoing  Bill  of  Exceptions  and  photographs  and  exhibits  re¬ 
ferred  to  therein  and  made  a  part  thereof  and  the  main  Bill  of  Exceptions 
and  those  parts  thereof  referred  to  in  this  Bill  of  Exceptions  contain  all 
the  facts,  evidence  and  other  proceedings  material  to  the  defendants’  said 
exceptions. 

By  their  Attorney,  specially  appearing, 

Richard  H.  Wiswall. 

The  Commonwealth  assents  that  only  one  bill  need  be  filed  on  behalf  of 
the  two  defendants  instead  of  separate  bills. 

H.  P.  Williams, 

Dist.  Atty. 

Allowance  Assented  to. 

Winfield  M.  Wilbar,  Dist.  Atty. 
Dudley  P.  Ranney,  Asst.  Dist.  Atty. 

May  9th,  1925 

Allotved. 

WEBSTER  THAYER, 

J.  S.  C.  .  .  _ 

Filed  and  entered  May  11,  1925 

Attest:  R.  B.  Worthington,  Clerk. 
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APPENDIX. 

The  following  papers  attached  hereto  are  all  a  part  of  the 
Bill  and  referred  to  herein  as  printed  in  the  Appendix. 


PAPERS  FILED  IN  CONNECTION  WITH  THE  RIPLEY  MOTION 


Supplementary  Motion  for  New  Trial  for  Vanzetti . 

“  “  “  “  “  “  Sacco . 

Affidavit  of  Jeremiah  McAnarney  together  with  certain  accom¬ 
panying  affidavits . 

Affidavit  of  Jeremiah  McAnarney  &  Thomas  F.  McAnarney. , .  . 

“  Fred  H.  Moore  &  William  J.  Callahan . 

“  Nicola  Sacco  &  Bartolomeo  Vanzetti . 

“  John  E.  Ganley  . 

“  John  F.  Dever . 

“  Wallace  Hersey . 

“  George  A.  Gerard . 

“  Lewis  McHardy  . 

“  Harry  E.  King . 

“  J.  Frank  McNamara . 

“  Alfred  L.  Atwood . 

“  H.  Frank  Waugh . 

“  Frank  D.  Marden  . 

“  Seward  R.  Parker  . 21 

“  Albert  H.  Hamilton . 

“  Wilbur  F.  Turner . 

“  Charles  J.  Van  Amburgh . 

Supplementary  Affidavit  of  Albert  H.  Hamilton . 


Affidavit  of  William  E,  Hingston  . 

Supplement  to  First  Supplementary  Motion 

Affidavit  of  William  H.  Daley . 

Defendants’  Request  for  Rulings . 

Decision  on  Requests  for  Rulings . 

Decision  on  Ripley  Motion . 


Page 

14 

14 

15-19 

21 

22 

23 

24 

24 

25 

25 

26 
26 
27 

27 

28 
28 

and  29 
29 
34 
35-40 

41 

42 

43 
45 
45 

47-59 

59- 60 

60- 70 


PAPERS  FILED  IN  CONNECTION  WITH  THE  HAMILTON  MOTION 

Fifth  Supplementary  Motion .  70-73 

Supplement  to  Fifth  Supplementary  Motion  .  73 
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Affidavit  of  Albert  H.  Hamilton .  74-101 

“  “  Wilbur  F.  Turner .  102 

if  if  if  a  103 

“  “  Augustus  H.  Gill . *.  *.  *. *.  104-107 

“  “  William  H.  Proctor . 107-109 

Supplementary  Affidavit  of  Albert  H.  Hamilton  . 109-114 

“  “  “  Augustus  H.  Gill  . 114-116 

Second  Supplementary  Affidavit  of  Albert  H.  Hamilton . 117-118 

Affidavit  of  Charles  Van  Amburgh . 118-133 

if  if  a  it  a  133  138 

“  “  Nels  Ekman  . 138-139 

“  “  Merton  A.  Robinson . 139-143 

Supplementary  Affidavit  of  Merton  A.  Robinson . 143-146 

Affidavit  of  Frederick  G.  Katzman .  147 

“  “  Harold  P.  Williams .  147 

Supplementary  Affidavit  of  Charles  J.  Van  Amburgh . 148-150 

“  “  “  Albert  H.  Hamilton . 151-158 

Defendants’  Request  for  Rulings  . 159-162 

“  Additional  Request  for  Rulings . 162-163 

Decision  on  Request  for  Rulings  . 163-164 

“  “  Proctor  Affidavit . 164-170 

“  “  Hamilton  “  170-190 


PAPERS  FILED  IN  CONNECTION  WITH  BOTH  MOTIONS 


Page 

Defendants’  Substituted  Claim  of  Exceptions . 191-197 

“  Further  Claim  of  Exceptions .  197 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 


Supplemental  Motion  for  New  Trial 

Comes  now  the  defendant,  Nicola  Sacco,  in  the  above  entitled  case 
and  moves  that  he  be  granted  a  new  trial  and  assigns  as  his  reasons  and 
cause  therefore,  the  facts,  matters  and  things  set  forth  in  the  affidavit  of 
Jeremiah  J.  McAnarney  with  the  exhibits  attached  thereto. 

This  motion  is  based  upon  all  the  facts,  matters  and  things  set  forth 
in  said  affidavit  of  Jeremiah  J.  McAnarney  together  with  the  exhibits  at¬ 
tached  thereto  and  upon  the  transcript  of  the  proceedings  and  the  exhibits 
introduced  on  the  trial  of  the  above  entitled  case. 

Jeremiah  J.  McAnarney 
Thomas  F.  McAnarney 
Attorneys  for  Defendant,  Nicola  Sacco. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplemental  Motion  for  New  Trial 

Comes  now  the  defendant  Bartolomeo  Vanzetti,  in  the  above  entitled 
case  and  moves  that  he  be  granted  a  new  trial  and  assigns  as  his  reasons 
and  cause  therefore,  the  facts,  matters  and  things  set  forth  in  the  affidavit 
of  Jeremiah  J.  McAnarney  with  the  exhibits  attached  thereto. 

This  motion  is  based  upon  all  the  facts,  matters  and  things  set  forth 
in  said  affidavit  of  Jeremiah  J.  McAnarney  together  with  the  exhibits  at¬ 
tached  thereto  and  upon  the  transcript  of  the  proceedings  and  the  exhibits 
introduced  on  the  trial  of  the  above  entitled  case. 

Fred  H.  Moore 
William'  J.  Callahan 

Attorneys  for  Defendant,  Bartolomeo  Vanzetti. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

'  vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 


Affidavit  of  J.  J.  McAnarney  in  support  of  motion  for  new  trial. 

Jeremiah  J.  McAnarney,  being  first  duly  sworn,  deposes  and  says: 
that  he  is  one  of  the  attorneys  of  record  for  the .  defendant,  Bartolomeo 
Vanzetti,  in  the  above  entitled  case. 

That  shortly  after  the  conclusion  of  the  trial  of  the  above  entitled 
case,  he  had  a  conversation  with  one  Walter  Ripley,  foreman  of  the  jury  in 
the  above  entitled  case,  in  the  City  of  Quincy,  County  of  Norfolk,  Com¬ 
monwealth  of  Massachusetts. 

That  in  the  course  of  the  conversation,  the  said  Ripley  informed  the 
affiant  that  some  twenty  years  previous  to  the  trial  of  the  above  entitled 
case,  while  he  was  the  Chief  of  Police  of  the  City  of  Quincy,  he  purchased 
two  Harrington  and  Richardson  38  calibre  revolvers,  said  revolvers  being 
of  the  same  make,  calibre  and  model  as  the  Harrington  and  Richardson 
revolver  that  was  admitted  in  evidence.  Commonwealth’s  exhibit  No.  27, 
and  the  revolver  that  the  Commonwealth  claimed  was  the  revolver  found 
on  the  person  of  the  defendant  Bartolomeo  Vanzetti,  at  the  time  of  his 
arrest. 

That  said  Ripley  further  said  that  he  had  given  one  of  the  said  Har¬ 
rington  and  Richardson  revolvers,  hereinbefore  referred  to,  as  having 
been  purchased  by  himself  to  one  of  the  officers  of  the  Quincy  Police  De¬ 
partment,  to  wit,  Thomas  Ferguson,  and  had  kept  the  other  for  himself, 
and  that  he  still  had  the  said  revolver  in  his  possession  at  the  time  that  he 
was  talking  with  the  affiant. 

That  he  had  had  said  revolver  in  his  possession  at  his  in  Quincy  on 
the  30th  day  of  May,  1921,  when  summoned  to  act  as  a  juror  in  the  above 
entitled  case.  That  on  the  said  30th  day  of  May,  the  said  Ripley  expected 
to  act  as  one  of  the  officials  at  a  firemen’s  muster  and  that  in  anticipation 
thereof,  he  took  from  the  said  38  calibre  Harrington  and  Richardson  re¬ 
volver,  hereinbefore  referred  to  as  being  in  his  possession  and  owned  by 
him,  three  shells  loaded  with  powder  and  ball,  and  put  same  in  his  vest 
pocket  and  loaded  the  said  revolver  with  blank  cartridges  in  anticipation 
that  same  would  be  used  by  him  at  the  said  firemen’s  muster  for  the  pur¬ 
pose  of  giving  signals  in  connection  with  various  competitions  to  be  had 
at  the  said  firemen’s  muster. 

He  further  said  that  when  summoned  as  a  juror  in  the  above  entitled 
case,  he  wore  the  said  vest  having  in  its  pocket  the  said  three  38  calibre 
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shells  loaded  with  powder  and  ball,  taken  from  his  said  Harrington  and 
Richardson  revolver.  That  the  fact  that  he  carried  said  shells  escaped  his 
attention  at  the  time  that  he  was  examined  by  the  court  as  to  his  qualifica¬ 
tions  to  act  as  a  juror  and  that  he  did  not  recall,  the  fact  that  he  had  said 
shells  in  his  vest  pocket  until  the  said  38  calibre  Harrington  and  Richard¬ 
son  revolver  was  admitted  in  evidence  as  hereinbefore  set  forth.  Common¬ 
wealth’s  Exhibit  No.  27,  and  until  the  five  38  calibre  shells  loaded  with 
powder  and  ball,  Commonwealth’s  Exhibit  No.  32,  were  admitted  in  evi¬ 
dence  as  having  been  taken  from  the  revolver.  Commonwealth’s  Exhibit 
No.  27,  found  on  the  person  of  the  defendant,  Vanzetti,  at  the  time  of  his 
arrest. 

That  later,  on  or  about  Friday,  October  7th,  1921  in  the  City  of  Brock¬ 
ton,  County  of  Plymouth,  Commonwealth  of  Massachusetts,  the  affiant  had 
another  conversation  with  the  said  Ripley  in  Vhich  he  said  that  he  still 
had  the  shells  with  him  and  took  them  out  of  ‘his  pocket  and  showed  them 
to  the  affiant  and  gave  one  of  said  shells  to  affiant  and  that  upon  the  affiant 
commenting  to  the  said  Ripley  about  the  marking  or  scratching  upon  the 
percussion  cap  of  each  of  said  shells,  two  of  the  said  shells  being  marked 
with  a  straight  scratch  across  the  percussion  cap  and  one  with  a  cross  or 
(x),  he,  the  said  Ripley  refused  to  state  how  or  when  said  shells  were 
marked. 

He,  the  said  Ripley,  further  said  that  he  had  had  these  three  shells  of 
his  own  for  a  very  long  time  and  that  when  he  placed  the  same  side  by  side 
with  the  shells  introduced  by  the  Commonwealth,  the  same  being  the  shells 
which  the  Commonwealth  claimed  came  from  the  defendant  Vanzetti’s  re¬ 
volver,  as  hereinbefore  set  forth,  that  it  seemed  to  him  that  his  shells  were 
a  triffe  larger  than  the  shells  introduced  as  having  been  taken  from  the 
defendant  Vanzetti’s  revolver.  Commonwealth’s  Exhibit  No.  32. 

That  when  the  affiant  specifically  asked  the  said  Ripley  if  he  made  this 
comparison  during  the  trial  of  the  above  entitled  case  and  before  the  ver¬ 
dict  was  rendered  in  the  same  he  said  that  he  did,  and  further  said  that 
he  had  not  seen  the  shells  introduced  in  evidence,  Commonwealth’s  Exhibit 
No.  32,  since  leaving  the  jury  room  before  the  jurors  in  the  above  entitled 
case  agreed  upon  their  verdict. 

That  when  the  affiant  asked  the  said  Ripley  what  was  said  or  what 
was  done,  with  reference  to  said  shells,  by  his  fellow  jurors  or  by  himself 
at  any  time  while  he  was  acting  as  a  juror,  the  said  Ripley  said  that  there 
was  discussion  of  the  same,  but  who  participated  therein  and  what  was 
said  he  refused  to  state. 

That  the  said  Walter  Ripley  died  suddenly  on  the  10th  day  of  Octo¬ 
ber  1921  before  his  affidavit  could  be  taken. 

That  attached  hereto  and  made  a  part  hereof  and  incorporated  herein 
is  an  envelope  containing  the  said  shell  given  to  the  affiant  by  the  said  Rip¬ 
ley,  deceased,  same  being  marked  Exhibit  “A”. 

That  after  the  death  of  the  said  Ripley,  the  affiant  made  inquiry  of 
Amanda  S.  Ripley,  widow  of  the  said  Ripley,  with  reference  to  the  Har¬ 
rington  and  Richardson  revolver  and  with  reference  to  the  two  shells  here- 
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inbefore  referred  to,  and  that  thereafter  the  said  revolver,  together  with 
the  said  two  shells,  was  delivered  to  the  affiant  by  the  said  Amanda  S.  Rip¬ 
ley  and  that  same  are  attached  hereto  and  made  a  part  hereof,  and  in¬ 
corporated  herewith,  in  an  envelope,  same  being  marked  Exhibit  “B”. 

That  on  the  29th  day  of  October  1921,  the  said  Amanda  S.  Ripley, 
widow  of  the  said  deceased  Ripley,  executed  her  certain  affidavit,  setting 
forth  that  she  had  found  in  the  pocket  of  the  vest,  worn  by  the  deceased 
while  acting  as  a  juror  in  the  above  entitled  case  the  two  other  shells  here¬ 
inbefore  referred  to,  one  of  said  shells  being  marked  “S.  and  W.  38 
U.  M.  C.  S.  N.”  and  the  other 

and  that  there  was  on  one  of  said  shells  a  straight  line  across  the  cap  and 
on  the  other  an  “x'’  and  that  her  husband  had  had  for  years  previous  to  his 
death  a  Harrington  and  Richardson  38  calibre  revolver,  and  that  she,  the 
said  Amanda  S.  Ripley,  had  delivered  said  two  shells  and  revolver  to  the 
affiant.  That  attached  hereto  and  made  a  part  hereof,  is  a  copy  of  the  affi¬ 
davit  of  the  said  Amanda  S.  Ripley,  same  being  marked  Exhibit  “C”. 

That  on  the  28th  day  of  October  1921  the  affiant  called  on  and  inter¬ 
viewed  Frank  R.  Harden,  one  of  the  jurors  in  the  above  entitled  case.  That 
in  substance  and  effect  the  said  Harden  informed  the  affiant  that  he  had 
not  personally  seen  in  the  possession  of  the  said  Ripley,  the  said  shells, 
hereinbefore  referred  to,  or  any  shells  at  all,  but  that  he  was  aware  of  the 
fact  that  the  said  Ripley  had  made  a  great  deal  of  talk  to  other  jurors 
about  some  shells. 

That  on  the  28th  day  of  October  1921  the  affiant  called  on  and  inter¬ 
viewed  Wallace  Hersey,  one  of  the  jurors  in  the  above  entitled  case  and 
that  the  said  Hersey  made  affidavit  in  substance  as  follows:  that  it  is  a 
fact  that  the  said  Walter  Ripley,  who  was  the  foreman  of  the  jury  in  the 
above  entitled  case  had  one  or  more  shells  loaded  with  powder  and  ball 
during  the  time  that  he  acted  as  a  juror  in  the  above  entitled  case  and  that 
the  said  shell  or  shells  produced  by  the  said  Ripley  were  seen  by  the  affiant 
and  that  the  affiant  does  not  know  whether  or  not  same  were  discussed 
and  considered  by  various  members  of  the  jury  prior  to  the  return  of  a 
verdict  herein.  That  a  copy  of  the  original  of  the  said  affidavit  is  attached 
hereto  and  made  a  part  hereof  and  marked  Exhibit  “D”. 

That  on  the  28th  day  of  October  1921  the  affiant  called  on  and  inter¬ 
viewed  Louis  HcHardy,  one  of  the  jurors  in  the  above  entitled  case,  and 
that  in  substance  and  effect  the  said  HcHardy  stated  that  he  did  not  know 
whether  the  said  Ripley  had  the  shells,  hereinbefore  referred  to,  in  his 
possession  during  the  time  that  he  acted  as  a  juror  or  not.  That  all  that 
the  said  HcHardy  was  able  to  state  was  that  he  did  not  personally  see  the 
said  shells. 

That  on  the  1st  day  of  November,  1921,  the  affiant  called  on  and  in¬ 
terviewed  James  Frank  HcNamara,  one  of  the  jurors  in  the  above  entitled 
case  and  that  after  some  discussion  the  said  HcNamara  stated  to  the  affiant 
that  it  was  a  fact  that  the  said  Walter  Ripley,  who  was  the  foreman  of  the 
jury  in  the  above  entitled  case,  did  have  one  or  more  shells  loaded  with 
powder  and  ball  during  the  time  that  he  acted  as  a  juror  in  the  above  en- 
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titled  case,  and  that  the  said  shell  or  shells  produced  by  the  said  Ripley 
were  seen  by  the  afhant  and  same  were  discussed  by  various  members  of 
the  jury  prior  to  the  return  of  a  verdict  herein,  and  the  affiant  did  then  and 
there  at  the  time  of  said  interview  prepare  an  affidavit  setting  forth  the 
above  matters  and  things  and  the  form  and  substance  of  said  affidavit  so 
prepared  was  agreed  to  by  the  said  McNamara  as  a  true  and  correct  state¬ 
ment  of  the  facts,  as  the  said  McNamara  knew  them,  and  the  said  Mc¬ 
Namara  agreed  to  sign  same  and  affiant  and  the  said  McNamara  went  from 
the  yard  of  the  house  where  the  said  McNamara  resides  into  the  house  of 
the  said  McNamara  with  the  intention  on  the  part  of  said  McNamara  to 
sign  the  said  affidavit  so  prepared,  but  upon  getting  into  the  house  the 
said  McNamara  suddenly  announced  that  he  had  agreed  with  his  fellow 
jurors  in  the  above  entitled  case  that  he  would  not  reveal  to  anyone  what 
had  taken  place  while  he  was  a  juror  in  the  above  entitled  case.  And  there¬ 
upon  refused  to  sign  said  affidavit,  but  stated  that  the  facts  as  hereinbefore 
set  forth  in  this  paragraph  are  true,  to  his  personal  knowledge.  Attached 
hereto  and  made  a  part  hereof,  and  marked  “Exhibit  E”,  is  the  copy  of  the 
original  of  the  affidavit  as  prepared  and  amended  in  accordance  with  the 
request  of  the  said  James  F.  McNamara  and  which  contains  the  statement 
of  facts  which  the  said  McNamara  stated  to  the  affiant  were  true. 

That  on  the  1st  day  of  November  1921  the  affiant  called  on  and  in¬ 
terviewed  George  A.  Girard,  one  of  the  jurors  in  the  above  entitled  case, 
and  that  the  said  Girard  stated  to  the  affiant  in  substance  that  he  was  not 
able  to  state  whether  or  not  the  said  Ripley  had  in  his  possession  while  act¬ 
ing  as  a  juror  in  the  above  entitled  case  the  said  shells,  hereinbefore  re¬ 
ferred  to,  or  any  shells  at  all.  That  all  that  he  was  able  to  state  was  that 
he  personally  did  not  see  the  said  shells. 

That  on  the  2nd  day  of  November  1921  the  affiant  called  on  and  in¬ 
terviewed  Seaward  Parker,  one  of  the  jurors  in  the  above  entitled  case, 
and  that  the  said  Parker  then  and  there  stated  to  the  affiant  that  it  is  a 
fact  that  the  said  Walter  Ripley;  who  was  the  foreman  of  the  jury  in  the 
above  entitled  case,  did  have  one  or  more  shells  loaded  with  powder  and 
ball  in  the  bedroom  during  the  time  that  he  acted  as  a  juror  in  the  above 
entitled  case  and  that  the  said  shell  or  shells  produced  by  the  said  Ripley 
were  not  seen  by  the  affiant  but  he  was  so  informed  by  other  jurors  and 
does  not  know  whether  same  were  discussed  and  considered  by  various 
members  of  the  jury  in  connection  with  Commonwealth  Exhibit  No.  32, 
prior  to  the  return  of  a  verdict  herein.  That  attached  hereto  and  made 
a  part  hereof  is  the  copy  of  the  original  of  the  affidavit  made  by  the  said 
Parker  setting  forth  the  above  facts,  same  being  marked  Exhibit  “F”. 

That  on  or  about  the  12th  day  of  October  1921  the  affiant  interviewed 
Alfred  L.  Atwood,  one  of  the  jurors  in  the  above  entitled  case,  and  that 
the  said  Atwood  stated  to  the  affiant  that  he  did  not  know  whether  or  not 
the  said  Ripley  did  have  the  said  shells  in  his  possession  while  acting  as  a 
juror  as  hereinbefore  set  forth.  That  all  that  he  was  able  to  state  was 
that  he  personally  did  not  see  the  said  shells. 

That  on  the  3rd  day  of  November  1921  the  affiant  called  on  and  in- 
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terviewed  Frank  R.  Waugh,  one  of  the  jurors  in  the  above  entitled  case, 
and  that  said  Waugh  stated  to  the  affiant  that  he  did  not  know  whether 
or  not  the  said  Ripley  did  have  the  said  shells  in  his  possession  while  acting 
as  a  juror,  as  hereinbefore  set  forth.  That  all  that  he  was  able  to  state 
was  that  he  personally  did  not  see  the  said  shells. 

That  on  the  7th  day  of  November,  1921  the  affiant  called  on  and  in¬ 
terviewed  Harry  E.  King,  one  of  the  jurors  in  the  above  entitled  case,  and 
that  said  King  stated  to  the  affiant  that  he  did  not  know  whether  or  not 
the  said  Ripley  did  have  the  said  shells  in  his  possession  while  acting  as  a 
juror,  as  hereinbefore  set  forth.  That  all  that  he  was  able  to  state  was 
that  he  personally  did  not  see  the  said  shells. 

Jeremiah  J.  McAnarney 

Subscribed  and  sworn  to  before  me  this  8th  day  of  November,  1921. 

Willard  E.  Everett, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 

Affidavit  of  Amanda  S.  Ripley,  widow  of  Walter  H.  Ripley,  who 
served  as  juror  at  Dedham  in  the  trial  of  Comm.  vs.  Sacco  and  Vanzetti, 
being  first  duly  sworn  deposes  and  says  that  said  Walter  H.  Ripley,  late 
husband,  was  a  juror  in  the  above  case,  that  he  died  on  the  tenth  day  of 
October,  1921,  that  about  a  week  after  his  death  I  found  in  a  pocket  of  the 
vest  that  the  wore  while  juror  as  above  two  cartridges  (loaded)  marked 
S  and  W.  38  U.  M.  C.,  S.  W. ;  that  there  was  on  one  a  straight  line  across 
the  cap  of  one  and  on  the  other  an  “X” ;  that  my  husband  for  years  had 
a  Harrington  and  Richardson,  38  cal.  revolver,  which  revolver  and  cart¬ 
ridges  I  have  given  to  Mr.  J.  J.  McAnarney. 

Amanda  S.  Ripley 

gg  October  29th,  1921. 

Personally  appeared  the  above  named  Amanda  S.  Ripley,  and  made 
oath  that  the  above  statement  by  her  subscribed  is  true. 

Before  me, 

J.  J.  McAnarney, 

Notary  Public. 
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COMMONVy^EALTH  OF  MASSACHUSETTS. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

Nfo.  5546 

Affidavit  of  Wallace  Hersey,  who,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  he  was  one  of  the  jurors  in  the  above  entitled  case. 

That  it  is  a  fact  that  Walter  Ripley  who  was  the  foreman  of  the  jury 
in  the  above  entitled  case,  did  have  one  or  more  shells  loaded  with  powder 
and  ball  during  the  time  that  he  acted  as  a  juror  in  the  above  entitled 
case  and  that  the  said  shell  or  shells  produced  by  said  Ripley  were  seen  by 
the  affiant  and  does  not  know  whether  or  not  same  were  discussed  and 
considered  by  various  members  of  the  jury,  prior  to  the  return  of  a  verdict 
herein. 

Wallace  Hersey 

Subscribed  and  sworn  to  before  me,  this  5th  day  of  November  1921. 

J.  J.  McAnarney, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 

Affidavit  of  James  P.  McNamara,  who,  being  first  duly  sworn  on 
oath,  deposes  and  says  that  he  was  one  of  the  jurors  in  the  above  entitled 
case. 

That  it  is  a  fact  that  Walter  Ripley  who  was  the  foreman  of  the  jury 
in  the  above  entitled  case,  did  have  one  or  more  shells  loaded  with  powder 
and  ball  during  the  time  that  he  acted  as  a  juror  in  the  above  entitled  case 
and  that  the  said  shell  or  shells  produced  by  said  Ripley  were  seen  by  the 
affiant  and  same  were  discussed  by  various  members  of  the  jury,  prior  to 
the  return  of  a  verdict  herein. 

Subscribed  and  sworn  to  before  me,  this  5th  day  of  November,  1921. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 

Affidavit  of  Seward  Parker,  who,  being  first  duly  sworn  on  oath, 
deposes  and  says  that  he  was  one  of  the  jurors  in  the  above  entitled  case. 

That  it  is  a  fact  that  Walter  Ripley  who  was  the  foreman  of  the  jury 
in  the  above  entitled  case,  did  have  one  or  more  shells  loaded  with  powder 
and  ball  in  the  bedroom  during  the  time  that  he  acted  as  a  juror  in  the 
above  entitled  case  and  that  the  said  shell  or  shells  produced  by  said  Ripley 
were  not  seen  by  the  affiant  but  he  was  so  informed  by  other  jurors  and 
does  not  know  whether  same  were  discussed  and  considered  by  various 
members  of  the  jury,  in  connection  with  Commonwealth’s  Exhibit  No.  32, 
prior  to  the  return  of  a  verdict  herein. 

Seward  R.  Parker 

Subscribed  and  sworn  to  before  me,  this  5th  day  of  November,  1921. 

J.  J.  McAnarney, 

Notary  Public. 


Norfolk,  ss. 


Commonwealth  of  Massachusetts. 

Superior  Court 
Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 
Affidavit 


No.  5546 


Jeremiah  J.  McAnarney  and  Thomas  P.  McAnarney,  being  each  for 
himself  first  duly  sworn  on  oath,  says  that  he  is  one  of  the  attorneys  for 
the  defendant,  Bartolomeo  Vanzetti,  above  named. 

That  he  did  not  know  of  any  of  the  facts,  matters  and  things  set  forth 
with  reference  to  the  juror  Walter  Ripley,  having  one  or  more  loaded 
shells  in  his  possession  while  serving  as  a  juror  in  the  above  entitled  case 
all  as  is  set  forth  in  detail  in  the  affidavit  of  Jeremiah  J.  McAnarney,  Esq., 
until  after  the  rendition  of  the  verdict  in  the  above  entitled  case. 

Jeremiah  J.  McAnarney 
Thomas  F.  McAnarney 
Attorneys  for  Bartolomeo  Vanzetti 
Subscribed  and  sworn  to  before  me  this  24th  day  of  December,  1921. 

Francis  J.  Squires, 

Notary  Public. 
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Norfolk,  ss. 


Commonwealth  of  Massachusetts. 

Superior  Court 
Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 

Affidavit  of  William  J.  Callahan,  Esq.,  in  Support  of  Motion  for  New  Trial. 

William  J.  Callahan,  being  first  duly  sworn  deposes  and  says,  that  he 
is  one  of  the  attorneys  of  record  for  the  defendant,  Nicola  Sacco,  in  the 
above  entitled  case. 

That  on  the  3rd  day  of  November,  1921,  the  affiant  interviewed  John 
E.  Ganley,  one  of  the  jurors  in  the  above  entitled  case  and  that  the  said 
John  E.  Ganley,  stated  to  the  affiant  that  he  did  not  know  whether  or  not 
Walter  Ripley,  foreman  of  the  jury  in  the  above  entitled  case,  had  in  his 
possession,  while  acting  as  a  juror  in  the  above  entitled  case,  loaded  shells 
as  set  forth  in  the  accompanying  affidavit  of  Jeremiah  J.  McAnamey,  Esq. 
That  the  said  John  E.  Ganley,  stated  that  he  had  no  present  recollection  of 
seeing  said  shells  in  the  possession  of  the  said  Ripley. 

William  J.  Callahan 

Attorney  for  Nicola  Sacco. 

Subscribed  and  sworn  to  before  me  this  4th  day  of  November,  1921. 

Notary  Public. 


Norfolk,  ss. 


Commonwealth  of  Massachusetts. 

Superior  Court 
Criminal  Session 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 
Affidavit 


No.  5546 


Fred  H.  Moore  and  William  J.  Callahan,  being  each  for  himself  first 
duly  sworn  on  oath,  says  that  he  is  one  of  the  attorneys  for  the  defendant, 
Nicola  Sacco,  above  named. 

That  he  did  not  know  of  any  of  the  facts,  matters  and  things  set  forth 
with  reference  to  the  Juror  Walter  Ripley,  having  one  or  more  loaded  shells 
in  his  possession  while  serving  as  a  juror  in  the  above  entitled  case,  all 
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as  is  set  forth  in  detail  in  the  affidavit  of  Jeremiah  J.  McAnarney,  Esq., 
until  after  the  rendition  of  the  verdict  in  the  above  entitled  case. 

Fred  H.  Moore 
William  J.  Callahan 

Attorneys  for  Nicola  Sacco. 

For  Fred  H.  Moore 

Subscribed  and  sworn  to  before  me  this  24th  day  of  December,  1921. 

Francis  P.  Squires, 

Notary  Public. 

For  William  J.  Callahan 

Subscribed  and  sworn  to  before  me  this  24th  day  of  December,  1921. 

Robert  B.  Worthington, 

Clerk  of  Superior  Court. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Nicola  Sacco  and  Bartolomeo  Vanzetti  on  Supplementary 

Motion  for  New  Trial. 

Nicola  Sacco  and  Bartolomeo  Vanzetti,  being  each  for  himself 
first  duly  sworn  on  oath  says  that  he  is  one  of  the  defendants  in  the  abdve 
entitled  cause; 

That  he  did  not  know  any  of  the  facts,  matters  and  things  set  forth 
with  reference  to  juror,  Walter  Ripley,  having  one  or  more  loaded  shells 
in  his  possession  while  serving  as  a  juror  in  the  above  entitled  case,  all  as 
is  set  forth  in  detail  in  the  affidavits  on  file  herein  in  support  of  supple¬ 
mentary  motion  for  new  trial,  until  after  the  rendition  of  the  verdict  in 
the  above  entitled  case. 

Nicola  Sacco 

Bartolomeo  Vanzetti 

Subscribed  and  sworn  to  before  me  this  24th  day  of  December,  1921. 

Thomas  F.  McAnarney, 

Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  John  E.  Ganley,  being  duly  sworn  on  oath  depose  and  say,  that  I 
was  one  of  the  jurors  in  the  trial  of  the  above  entitled  case;  that  I  knew 
Walter  Ripley,  who  was  the  foreman  of  the  jury;  that  I  never  saw  any 
bullet  or  bullets  in  the  possession  of  said  Ripley  during  the  trial  of  said 
case;  and  that  after  the  jury  retired  to  deliberate  upon  its  verdict  no 
bullets  or  object  other  than  the  exhibits  in  said  case  were  produced,  ex¬ 
amined,  or  discussed  by  said  Ripley  or  by  any  of  the  jurors,  so  far  as  I 
know. 

John  E.  Ganley 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  No¬ 
vember. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  John  F.  Dever,  being  duly  sworn,  on  oath  depose  and  say  that  I  was 
one  of  the  jurors  who  sat  in  the  trial  of  the  above  case ;  that  I  knew  Walter 
Ripley,  who  was  the  foreman  of  the  jury  in  said  case;  that  I  sat  near  said 
Ripley  in  the  jury  room  during  the  deliberation  of  the  jury  on  said  case; 
that  at  no  time  to  my  knowledge  was  any  bullet  produced  or  shown  by  said 
Ripley  during  said  deliberation  and  that  no  object  other  than  exhibits  in 
said  case  were  produced,  shown  or  discussed  in  said  jury  room  during  said 
deliberation ;  that  at  some  time  during  the  course  of  the  trial  and  previous 
to  said  jury  retiring  to  its  jury  room  to  deliberate  as  to  the  verdict,  at 
what  particular  time  I  cannot  say,  I  did  see  some  bullet  in  the  possession 
of  said  Ripley,  but  that  said  bullet  was  not  to  my  knowledge,  discussed  or 
referred  to  by  him,  by  me  or  by  my  fellow  jurors  in  connection  with  the 
cases  on  which  we  were  sitting. 

John  F.  Dever 

Suffolk,  ss.  Boston,  Mass.,  Nov.  29,  1921 

Subscribed  and  sworn  to,  before  me, 

Harold  P.  Williams, 

Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Wallace  Hersey,  being  duly  sworn  on  oath  depose  and  say  that  I  was 
one  of  the  jurors  in  the  trial  of  the  above  entitled  case ;  that  I  knew  Walter 
Ripley,  who  was  the  foreman  of  the  jury;  that  after  the  jury  had  retired 
to  its  jury  room  to  deliberate  upon  its  verdict  in  said  case,  so  far  as  I 
know  no  bullet  or  any  object  other  than  the  exhibits  in  said  case  were 
produced,  examined  or  discussed  by  the  jury  or  any  of  the  jurors;  that 
at  some  time  during  the  trial  of  said  case,  I  did  see  one  or  more  bullets  in 
the  possession  of  said  Ripley,  either  in  the  room  where  the  jury  slept  or 
on  the  street,  but  do  not  remember  any  particular  talk  that  I  had  with 
said  Ripley  in  regard  to  them;  said  bullets  mentioned  above  were  ap¬ 
parently  loaded  shells. 

Wallace  Hersey 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  No¬ 
vember,  1921. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  George  A.  Gerard,  being  duly  sworn,  on  oath  depose  and  say 
that  I  was  one  of  the  jurors  in  the  trial  of  the  above  case;  that  I 
knew  Walter  Ripley  who  was  the  foreman  of  the  jury,  that  during 
the  trial  of  said  case  I  never  saw  any  bullet  produced  by  or  shown  by 
said  Ripley,  and  never  discussed  any  bullet  with  him;  and  that  during 
the  deliberations  of  the  jury  in  their  juryroom  after  they  had  retired 
to  determine  on  their  verdict,  no  bullets  or  any  other  object  other  than 
the  exhibits  in  said  case  were  produced,  shown,  or  discussed,  so  far  as 
I  know,  by  the  jury  or  by  any  of  the  jurors. 

George  A.  Gerard 

Subscribed  and  sworn  to  before  me  this  16th  day  of  November, 
1921. 


Harold  P.  Williams, 
Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Lewis  McHardy,  being  duly  sworn  on  oath  depose  and  say,  that  I 
was  one  of  the  jurors  who  sat  in  the  trial  of  the  above  case;  that  I  knew 
Walter  Ripley  who  was  the  foreman  of  the  jury  in  said  case  that  at  no 
time  did  I  see  in  the  possession  of  said  Ripley  or  see  produced  or  shown 
by  said  Ripley  any  bullet  or  bullets  that  were  not  exhibits  introduced  as 
such  in  said  case ;  that  I  never  knew  he  ever  had  any  bullets  in  his  posses¬ 
sion,  and  that  after  the  jury  retired  to  its  jury-room  to  deliberate  upon  its 
verdict  no  bullets  or  other  objects  not  introduced  as  exhibits  in  said  cases 
were  produced,  shown,  or  discussed  by  the  jury. 

Lewis  McHardy 

Subscribed  and  sworn  to  this  twenty-second  day  of  November,  1921. 
before  me 

Harold  P.  Williams, 

,  Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Harry  E.  King,  being  duly  sworn,  on  oath  depose  and  say  that  I 
was  one  of  the  jurors  who  sat  in  the  trial  of  the  above  case;  that  I  knew” 
Walter  Ripley  who  was  the  foreman  of  the  jury  in  the  said  case  and  sat 
beside  him  in  the  jury  box  throughout  the  trial ;  that  at  no  time  during  the 
trial  did  I  see  any  bullet  other  than  an  exhibit  in  the  case  in  the  possession 
of  said  Ripley,  nor  at  any  time  was  any  bullet  or  any  bullets  shown  or  ex¬ 
hibited  to  me ;  that  no  bullet  or  bullets  other  than  the  exhibits  in  the  case 
so  far  as  I  know  were  produced,  shown,  or  discussed  by  the  jury  or  by 
any  of  the  jurors  during  the  deliberations  of  the  jury  after  it  had  retired 
to  consider  its  verdict  to  be  rendered  in  the  case. 

Harry  E.  King 

Subscribed  and  sworn  to  this  sixteenth  day  of  November,  1921,  before 
me, 

Harold  P.  Williams, 

Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  J.  Frank  McNamara,  being  duly  sworn,  on  oath  depose  and  say 
that  I  was  one  of  the  jurors  in  the  trial  of  the  above  entitled  case;  that  I 
knew  Walter  Ripley  who  was  the  foreman  of  the  jury;  that  so  far  as  I  re¬ 
member,  I  never  saw  any  bullet  or  cartridge  in  the  possession  of  said  Rip¬ 
ley  ;  that  at  some  time  during  the  course  of  the  trial,  at  what  time  I  cannot 
state,  I  think  Ripley  told  me  that  he  had  some  bullets  or  cartridges  which 
he  used  in  connection  with  a  firemen’s  muster,  but  that  I  do  not  recall 
that  he  said  that  he  had  them  with  him;  and  that  after  the  jury  retired 
to  the  jury-room  to  deliberate  upon  its  verdict,  no  bullet,  cartridge,  or 
other  object  other  than  the  exhibits  introduced  in  evidence  in  said  trial 
was  introduced,  produced,  or  shown  in  said  jury  room  by  any  of  the 
jurors. 

J.  Frank  McNamara 

Subscribed  and  sworn  to  before  me  this  eighth  day  of  December,  1921. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Alfred  L.  Atwood,  being  duly  sworn  on  oath  depose  and  say  that  I 
was  one  of  the  jurors  in  the  trial  of  the  above  case;  that  I  knew  Walter 
Ripley,  who  was  the  foreman  of  the  jury  in  said  case ;  that  at  no  time  while 
I  was  sitting  as  a  juror  during  the  trial  of  said  case  did  I  see  any  bullets 
other  than  the  bullets  offered  as  exhibits  in  said  case  produced  by  said 
Ripley  or  by  any  other  juror;  and  that  during  the  deliberations  of  the 
jury  after  it  had' retired  to  its  jury  room  to  determine  its  verdict  no  bullet 
or  other  object  except  the  exhibits  in  said  case  so  far  as  I  know,  were 
shown,  produced,  or  discussed  by  said  jury  or  by  any  of  the  jurors. 

Alfred  L.  Atwood 

Subscribed  and  sworn  to  before  me  this  sixteenth  day  of  November, 
1921. 


Harold  P.  Williams, 
Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  H.  Frank  Waugh,  being  duly  sworn  on  oath  depose  and  say  that 
I  served  as  one  of  the  jurors  in  the  trial  of  the  above  entitled  case;  that 
I  knew  Walter  Ripley,  who  was  the  foreman  of  the  jury;  that  after  the 
jury  had  retired  to  deliberate  upon  its  verdict  no  bullet,  or  other  object, 
was  produced  or  shown  by  said  Ripley  or  any  other  juror  other  than  the 
exhibits  in  said  case  and  no  discussion  was  had  in  regard  to  any  object 
other  than  said  exhibits. 

H.  Frank  Waugh 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  No¬ 
vember,  1921. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Frank  D.  Marden,  being  duly  sworn  on  oath  depose  and  say  that 
I  was  one  of  the  jurors  in  the  trial  of  the  above  entitled  case;  that  I  knew 
Walter  Ripley  who  was  the  foreman  of  the  jury;  that  so  far  as  I  remember 
at  no  time  during  the  trial  of  said  case  did  I  see  any  bullet  or  bullets  in 
the  possession  of  said  Ripley  or  any  other  jury-man;  but  that  at  some 
time  prior  to  the  jury  retiring  to  deliberate  on  its  verdict,  at  what  time 
during  the  course  of  the  trial  I  cannot  say,  I  have  an  indistinct  recollection 
of  having  heard  some  one  among  the  jurymen  say  something  about  a  bullet ; 
that  there  was  no  discussion  by  me  or,  so  far  as  I  knew,  by  any  one  else 
with  reference  to  that  bullet,  and  that  after  the  jury  had  retired  to  its 
jury-room  to  deliberate  upon  its  verdict,  no  bullet  or  any  other  object  other 
than  the  exhibits  in  said  case  were  produced,  shown,  examined  or  dis¬ 
cussed  by  the  jury  or  by  any  one  of  the  jurors. 

Frank  D.  Marden 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  No¬ 
vember,  1921. 

Harold  P.  Williams, 

Notary  Public. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

I,  Seward  R.  Parker,  being  duly  sworn  on  oath  depose  and  say  that  I 
was  one  of  the  jurors  in  the  trial  of  the  above  entitled  case,  that  I  knew 
Walter  Ripley  who  was  the  foreman  of  the  jury;  that  at  no  time  during 
the  trial  of  said  case,  did  I  see  any  bullet  or  bullets  in  the  possession  of 
said  Ripley,  that  at  no  time  did  I  have  any  discussion  or  talk  with  said 
Ripley  about  any  bullets;  and  that  after  the  jury  retired  to  its  jury-room 
to  deliberate  on  its  verdict  in  said  case,  no  bullets  or  other  objects  other 
than  the  exhibits  in  said  case  were  produced,  shown,  examined,  or  dis¬ 
cussed  by  said  jury. 

Seaward  R.  Parker 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of  Novem¬ 
ber,  1921. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Suffolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Albert  H.  Hamilton 

Albert  H.  Hamilton,  being  duly  sworn,  deposes  and  says: 

My  name  is  Albert  H.  Hamilton.  I  reside  in  Auburn,  New  York.  I  am 
sixty-two  years  old.  By  profession  I  am  a  micro-chemical  investigator  and 
criminologist.  I  have  been  engaged  in  this  work  thirty-seven  years.  In 
the  course  of  my  experience  I  have  been  employed  in  one  hundred  and 
sixty-four  homicide  cases  throughout  the  United  States;  and  in  about 
ninety  per  cent  of  these  cases  I  was  employed  by  the  prosecuting  officers, 
that  is,  on  behalf  of  the  Government.  I  have  also  been  employed  in  a 
number  of  cases  by  the  United  States  Postal  Department,  and  by  Attor¬ 
neys  General  of  the  State  of  New  York  on  various  occasions. 

I  am  a  graduate  of  the  then  New  York  College  of  Pharmacy,  Chem¬ 
istry,  and  Microscopy,  now  a  department  of  Columbia  University. 

In  connection  with  my  work  I  have  repeatedly  visited  all  the  leading 
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American  cartridge,  revolver,  and  pistol  factories,  and  have  inspected 
critically  the  machines  used,  their  products,  the  working  of  their  machine 
tools,  and  the  peculiarities  of  manufacture  that  give  individuality  to  a 
firearm  or  to  cartridges  used  therein.  I  have  also  fired  many  thousands  of 
cartridges  of  various  calibers  in  revolvers,  pistols,  rifles,  and  shotguns, 
and  have  examined  critically  the  products  and  results  of  these  test  shots. 

In  a  great  many  of  the  homicide  cases  in  which  I  have  been  engaged 
one  of  the  important  questions  of  fact  has  been,  Did  the  fatal  bullet  pass 
through  the  disputed  weapon? 

My  attention  was  first  attracted  to  the  Sacco-Vanzetti  case  by  reading 
a  short  press  article  in  an  Auburn,  New  York,  newspaper  sometime  in  1921, 
or  1922,  after  the  trial,  and  while  some  form  of  motion  was  being  made 
for  a  new  trial.  The  article  referred  to  an  conflict  in  the  testimony  of  the 
gun  experts. 

On  March  20,  1923,  I  was  asked  by  Fred  H  Moore,  Esq.,  one  of  the 
counsel  for  the  defendants,  to  come  to  Boston  and  examine  the  exhibits  and 
review  the  expert  testimony.  I  made  it  a  condition  of  employment  as  an 
expert  for  the  defense  that  I  should  before  making  any  engagement  be 
permitted  to  examine  the  pistols,  cartridges,  and  other  similar  exhibits 
in  the  case  falling  within  the  scope  of  my  profession  so  that  I  might  im¬ 
partially  and  independently  reach  a  conclusion  as  to  what  may  be  called 
the  expert  facts,  and  also  the  facts  patent  to  intelligent  lay  observation. 
I  was  permitted  to  make  this  examination,  which  lasted  the  entire  after¬ 
noon  of  April  6,  1923,  and  the  entire  forenoon  of  April  7,  from  9 :30  A.M. 
to  1 :30  P.M.,  in  one  of  the  court  rooms  at  the  Court  House  in  Dedham.  In 
making  my  examination  of  the  exhibits  I  first  used  a  pocket  simple  mic¬ 
roscope,  and  afterwards  a  Bausch  &  Lomb  professional  compound  micros¬ 
cope  equipped  with  their  filer  micrometer,  an  instrument  that  can  measure 
to  one  one  hundred  thousandth  of  an  inch. 

The  result  of  my  examination  satisfied  me  that  I  was  entirely  justified 
in  furnishing  my  services  to  the  defence,  both  on  the  general  motion  of 
both  defendants  for  a  new  trial,  and  on  the  particular  motion  of  both 
defendants  for  a  new  trial  on  the  ground  of  alleged  misconduct  of  the 
juror  Ripley.  My  present  affidavit  is  confined  to  the  facts  which  I  observed 
bearing  upon  what  may  be  called  the  Ripley  motion  last  above  mentioned. 

I  made  a  careful  comparison  and  microscopical  examination  of  the 
three  Ripley  cartridges  and  of  the  five  Vanzetti  cartridges  (Exhibit  32) 
taken  from  Vanzetti's  Harrington  &  Richardson  revolver  (Exhibit  27). 
Incidentally  I  may  say  that  I  found  the  manufacturer’s  number  of  Vanzet- 
ti’s  revolver  to  be  G82581.  That  number  was  not  testified  to  by  any  witness 
in  the  case. 

I  annex  to  this  affidavit  and  made  a  part  hereof  and  marked  Exhibit 
A,  an  album  containing  three  photo-cirographs,  pages  1-3  inclusive,  of 
the  Ripley  and  Vanzetti  cartridges  magnified  to  about  two  and  one-half 
diameters.  In  making  my  microscopic  investigations,  however,  I  used 
powers  running  as  high  as  fifty  diameters.  My  photography  was  confined 
to  the  court  room  and  it  was  impracticable  to  photograph  more  than  two 
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and  one-half  diameters  in  the  court  room.  In  a  laboratory  I  could  have 
photographed  much  higher  degrees  of  magnification.  There  is  one  im¬ 
portant  purpose  for  which  a  photograph  of  a  higher  degree  of  magnifica¬ 
tion  would  be  very  important  to  exhibit  a  fact  which  I  have  observed  and 
which  is  not  shown  on  the  three  photographs  contained  in  the  album, 
namely,  the  land  and  groove  markings  on  the  Ripley  bullet  shown  at  the 
extreme  right  hand  of  the  three  cartridges  on  the  bottom  of  the  photo  p.  1. 
I  will  explain  further  in  a  moment  the  significance  of  these  markings.  I 
was  not  permitted  to  take  the  cartridge  out  of  the  court  room  to  the  labora¬ 
tory  for  the  purpose  of  making  this  photograph. 

I  regard  it  as  of  extreme  importance  to  discriminate  between  the 
conclusion  which  an  expert  would  draw  from  an  examination  of  the  Van- 
zetti  cartridges  as  to  their  probable  age,  and  the  conclusion  that  would 
be  drawn  by  a  non  expert  comparing  the  Vanzetti  cartridges  with  other 
cartridges  of  a  known  age. 

Three  of  the  five  Vanzetti  cartridges  are  of  one  make  and  two  of  an¬ 
other.  The  three  at  the  left  hand  of  the  picture  on  p.  1  are  made  by  the 
U.  S.  Cartridge  Company  of  Lowell,  Mass.,  and  the  two  at  the  right  hand 
by  what  is  now  known  as  the  Remington  Union  Metallic  Cartridge  Com¬ 
pany  of  Bridgeport,  Conn.,  which  I  know  to  be  a  consolidation  of  the  Rem¬ 
ington  Arms  Company  of  Ilion,  N.  Y.,  and  the  Union  Metallic  Cartridge 
Company  of  Bridgeport,  Conn.  This  consolidation  was  made  about  ten 
years  ago. 

A  casual  or  even  a  careful  comparison  of  the  color  of  the  metal  of  the 
primers  of  the  three  Ripley  cartridges  and  of  the  five  Vanzetti  cartridges 
shows  that  the  color  is  substantially  the  same,  and  is  in  fact  a  discoloration 
of  the  copper  which  is  the  result  of  time,  and  may  occur  with  greater  or 
less  rapidty  depending  upon  the  conditions  to  which  the  cartridges  have 
been  exposed.  But  the  three  primers  marked  “U.  S.”  among  the  five  Van¬ 
zetti  cartridges  shown  on  p.  2  of  the  photo  album  contain  evidence  plain  to 
an  expert,  but  not  obvious  to  an  ordinary  observer,  that  the  shells  contain¬ 
ing  the  letters  “U.  S.”  were  only  recently  taken  from  the  original  package. 
In  other  words,  the  appearance  of  the  lettering  on  the  three  “U.  S.”  Van¬ 
zetti  cartridges  offsets  the  inference  that  would  otherwise  be  drawn  from 
the  general  discoloration  of  the  metal  of  the  primers  on  all  five  of  the 
Vanzetti  cartridges.  My  confident  belief  is  that  all  five  of  the  Vanzetti 
cartridges  were  taken  from  the  original  packages  to  which  they  respective¬ 
ly  belonged  within  less  than  four  years  of  the  present  time ;  but  I  am  equal¬ 
ly  confident  of  the  opinion  that  that  conclusion  would  not  be  drawn  by 
anyone  who  limited  his  observation  to  the  coloring  of  the  metal  of  the 
primers  alone.  The  force  of  the  evidence  drawn  from  the  lettering  is 
only  apparent  under  the  compound  microscope,  and  cannot  be  observed 
by  the  unaided  eye.  Under  a  compound  microscope  such  as  the  one  I  used, 
the  appearance  of  the  lettering  not  only  upon  the  primers  of  the  three 
“U.  S.”  Vanzetti  cartridges,  but  also  the  appearance  of  the  lettering  upon 
the  shell  itself  of  those,  three  cartridges  and  upon  the  shells  of  the  two 
“Rem.  Urn.  M.  C.”  cartridges,  confirms  the  conclusion  just  above  stated. 


32 


On  the  other  hand,  the  discoloration  of  the  brass  on  all  five  Vanzetti  cart¬ 
ridges  not  only  of  the  primers  but  of  the  shells  themselves,  would  lead 
the  unaided  eye  to  the  contrary  conclusion,  namely,  that  all  of  said  shells 
were  of  considerable  age. 

Applying  the  same  tests  to  determine  the  actual  age  of  the  three 
Ripley  cartridges,  we  find  the  same  discoloration  of  the  metal,  and  I  also 
found  under  the  microscope  a  well-defined  corrosion  of  the  metal  in  the 
lettering  which  was  consistent  with  and  confirmed  the  appearance  of  age 
indicated  by  the  discoloration  of  the  end  of  the  shell  itself.  The  three 
Ripley  shells  cannot,  in  my  judgment  have  left  the  original  factory  package 
less  than  fifteen  or  at  least  ten  years  ago.  The  middle  one  of  the  three 
Ripley  cartridges  shown  on  p.  1  of  the  photographic  album  is  the  oldest  of 
the  three,  having  a  bullet  of  soft  lead  (a  “soft  head”),  and  being  more  dis¬ 
colored  on  the  sides  of  the  brass  than  the  other  two. 

Further  referring  to  the  three  Ripley  shells,  I  observed  first  under  the 
microscope  plain  and  unmistakable  signs  that  the  Ripley  cartridge  of  which 
the  primer  is  marked  with  an  X,  being  the  cartridge  shown  on  the  extreme 
left  of  the  three  on  p.  2  of  the  album,  and  the  one  shown  upright  at  the 
extreme  right  of  the  lower  row  of  three  on  p.  1  of  the  album,  had  been 
pressed  into  the  muzzle  of  a  thirty-eight  calibre  revolver ;  and  after  putting 
the  rim  of  the  muzzle  of  the  Vanzetti  revolver  under  the  microscope,  using 
a  magnification  of  only  five  diameters,  I  found  an  exact  correspondence 
shown  by  micrometer  measurements  between  the  marks  on  the  bullet  of 
said  last  mentioned  cartridge  and  the  width  of  the  lands  in  the  Vanzetti 
revolver,  showing  that  this  bullet  had  been  pressed  by  someone  into  the 
muzzle  of  a  thirty-eight  calibre  Harrington  &  Richardson  revolver  having 
the  exact  muzzle  measurements  of  the  Vanzetti  revolver.  Upon  making 
a  comparison  between  the  marks  on  this  bullet  and  the  muzzle  measure¬ 
ments  of  the  Ripley  revolver  I  found  that  the  marks  on  the  bullet  did  not 
correspond,  so  that  I  am  able  positively  to  affirm  that  this  bullet  was  not 
pressed  into  the  muzzle  of  the  Ripley  revolver. 

I  further  observed  three  markings,  each  different  from  the  other, 
scratched  upon  the  primers  of  the  Ripley  shells.  They  are  shown  in  the 
photographs  of  the  base  of  the  three  Ripley  cartridges  on  p.  2  of  the  photo¬ 
graphic  album.  Beginning  at  the  right  the  photograph  shows  a  primer 
with  a  straight  scratch  across  it.  This  cartridge  is  the  cartridge  shown 
on  p.  1  as  at  the  left  of  the  lower  three.  The  middle  shell  on  p.  2  is  also 
marked  with  a  straight  scratch  and  two  scratches  projecting  from  the 
same  out  at  the  same  print.  This  is  the  middle  cartridge  shown  in  the 
row  of  three  on  p.  1  of  the  album.  The  third,  at  the  left  of  the  three 
shown  on  p.  2  of  the  album,  being  the  one  shown  on  the  extreme  right  of 
the  three  on  p.  1  of  the  album,  is  marked  with  a  heavy  line  through  the 
middle  and  a  small  cross  at  the  right  of  the  heavy  line. 

On  each  of  the  three  primers  of  the  three  Ripley  shells  it  is  apparent 
on  an  examination  through  the  compound  microscope  that  the  deep  long 
lines  shown  on  each  were  first  put  on  clear  across  the  top  of  the  primer, 
and  that  on  the  two  left  hand  shells  shown  on  p.  2  the  small  cross  on  one 
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and  the  two  short  lines  on  the  other  were  subsequently  added.  This  is  ap¬ 
parent  from  an  observation  of  the  effect  of  the  push  on  the  metal  by  the 
instrument  with  which  the  marks  were  made.  Any  of  these  marks  made 
on  the  three  Ripley  shells  are  sufficient  to  distinguish  and  do  distinguish 
said  shells  from  any  and  all  of  the  five  Vanzetti  shells,  which  have  no  such 
marks  either  upon  shell  or  primer,  so  that  there  is  no  difficulty  in  sep¬ 
arating  the  eight  shells  if  they  are  mixed  together  for  purposes  of  com¬ 
parison. 

A  comparison  of  the  three  Ripley  cartridges  with  the  five  Vanzetti 
cartridges  discloses  to  observation  unaided  by  the  microscope  the  fol¬ 
lowing  elements  of  similarity : 

First:  The  element  already  mentioned  of  a  discoloration  of  the  brass 
substantially  the  same  in  all  eight  cartridges,  except  the  middle  Ripley 
cartridge,  which  is  somewhat  more  discolored  than  any  of  the  other  seven. 

Second:  A  comparison  of  the  beveled  base  of  all  three  Ripley  shells 
with  the  beveled  base  of  the  two  “Rem.  U.  M.  C.”  Vanzetti  shells  shows  a 
close  similarity  of  form  as  being  products  of  the  same  factory. 

Third:  The  general  contour  and  shape  of  the  bullets  in  all  eight 
cartridges  is  the  same. 

Fourth:  A  comparison  of  the  wide  zone  of  metal  at  the  crimping 
on  the  Ripley  Bullet  at  the  left  on  p.  1,  with  the  wide  zone  of  metal  at 
the  crimping  on  the  Vanzetti  bullet  on  the  extreme  right  of  the  same 
photographic  page,  said  two  cartridges  being  shown  side  by  side  on  p.  3 
of  the  photographic  album,  shows  a  similarity  amounting  to  indentify  not 
only  between  these  two  cartridges,  but  between  these  two  and  the  middle 
Ripley  cartridge  on  p.  1  in  this  respect. 

Fifth:  The  narrow  lead  zone  at  the  point  of  crimping  on  the  bullet 
of  the  Ripley  cartridge  at  the  right  on  p.  1  of  the  album,  compared  with 
the  narrow  lead  zone  at  the  same  place  on  the  fourth  from  the  left  of  the 
Vanzetti  bullets  shown  on  the  same  page,  and  on  p.  3  where  the  two  cart¬ 
ridges  are  placed  side  by  side,  shows  also  an  element  of  striking  similarity. 

The  Ripley  cartridges  used  in  the  fourth  and  fifth  comparisons  above 
referred  to  can  be  identified  by  the  supplementary  markings  heretobefore 
referred  to  made  upon  the  primers  in  addition  to  the  straight  heavy  line 
scratched  across  the  primers. 

There  is  no  question  that  a  comparison  of  the  three  Ripley  cartridges 
with  the  five  Vanzetti  cartridges,  if  made  without  the  aid  of  a  microscope, 
and  simply  with  the  unaided  eye,  would  lead  to  the  conclusion  that  they 
were  all  of  substantially  the  same  age,  and  that  they  had  all  been  taken 
from  the  original  packages  at  substantially  the  same  time,  viz.,  a  time  not 
less  than  seven  or  eight  years  from  the  present  time. 

I  further  observed  under  the  microscope  on  each  of  the  three  Ripley 
bullets  and  on  the  three  right  hand  Vanzetti  bullets  shown  on  p.  1  of  the 
album,  what  appear  to  be  fingernail  scratches  such  as  would  be  made  for 
the  purpose  of  testing  the  hardness  of  the  lead. 

In  conclusion  I  desire  to  repeat  again  what  I  have  already  stated  in 
the  earlier  part  of  this  affidavit,  that  if  we  pass  from  a  comparison  of  the 
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Vanzetti  and  Ripley  cartridges  unaided  by  the  microscope  to  a  microscopic 
comparison,  it  is  entirely  clear  that  the  Vanzetti  cartridges  were  taken 
from  the  original  package  at  a  much  later  date  than  the  three  Ripley  cart¬ 
ridges,  and  also  that  they  were  not  manufactured  at  the  same  time  or  by  the 
same  tools.  The  distinctions  about  to  be  referred  to  are  indicated  by  pen 
and  ink  arrows  shown  in  connection  with  the  two  right  hand  Vanzetti  cart¬ 
ridges  and  all  three  Ripley  cartridges  on  p.  1  of  the  photographic  album. 
Without  going  into  detail  it  is  sufficient  to  say  that  the  s wedging  on  the 
right  hand  Vanzetti  bullet  was  made  with  a  different  die,  resulting  in  a 
concave  swedging,  from  the  swedging  on  the  left  hand  Ripley  bullet,  which 
is  convex.  Similar  differences  occur  in  the  crimping  and  swedging  of  the 
other  Ripley  and  Vanzetti  cartridges,  the  fact  being  that  it  is  possible  to 
determine  what  machines  were  used  in  the  crimping  and  swedging  of  all 
these  cartridges,  and  that  it  is  a  fact  that  the  three  Ripley  cartridges  were 
manufactured  earlier  than  any  of  the  five  Vanzetti  cartridges.  This  is  the 
certain  result  of  ascertainable  mechanical  differences  which  I  can  explain 
in  detail  if  required. 

Albert  H.  Hamilton 
Commonwealth  of  Massachusetts. 

Suffolk,  ss. 

Subscribed  and  sworn  to  this  14th  day  of  April,  1923,  before  me 

William  G.  Thompson, 

Justice  of  the  Peace. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
5545 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Wilbur  F.  Turner 

In  Support  of  First  Supplementary  Motion  for  New  Trial 
Wilbur  F.  Turner  being  first  duly  sworn  on  oath,  deposes  and  says : 
That  he  is  an  expert  commercial  photographer  with  studio  located  at 
61  Hanover  Street,  City  of  Boston,  Commonwealth  of  Massachusetts. 

That  attached  hereto  and  made  a  part  hereof  under  cover,  are  a  series 
of  photo  micrographs  made  by  the  affiant  under  the  direction  of  Albert  H. 
Hamilton  and  appearing  on  pages  1,  2,  3,  4  and  5  inclusive,  of  the  said 
portfolio,  attached  hereto.  That  each  and  all  of  said  photographs  were 
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made  by  the  affiant  under  the  direction  of  the  said  Albert  H.  Hamilton 
either  at  the  Court  House  at  Dedham,  County  of  Norfolk,  State  of  Massa¬ 
chusetts,  or  at  the  studio  of  the  affiant  as  hereinbefore  referred  to. 

That  each  and  all  of  said  photographs  are  true  and  correct  reproduc¬ 
tions  without  any  retouching  of  photographs. 

Further  the  affiant  sayeth  not. 

Wilbur  F.  Turner 

Subscribed  and  sworn  to  before  me  this  24th  day  of  September,  1923. 

Robert  Reed 

Justice  of  the  Peace. 

Commission  expires  April,  1928. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco,  et  al 


Affidavit  of  Charles  J.  Van  Amburgh 

I,  Charles  J.  Van  Amburgh,  being  first  duly  sworn,  on  oath  depose 
and  say  as  follows : 

My  name  is  Charles  J.  Van  Amburgh.  I  live  at  635  Boston  Avenue, 
Bridgeport,  Connecticut.  At  the  present  time  I  am  employed  by  The 
Remington  Arms  Union  Metallic  Cartridge  Company  as  an  assistant  bal¬ 
listic  engineer.  I  am  41  years  of  age,  and  my  education  was  obtained  in 
grammar  school,  supplemented  by  an  attendance  of  four  years,  1906-1910, 
at  the  Springfield  Technical  High  School,  Springfield,  Mass.  I  took  a 
mechanical  course  there.  From  that  time  to  date  I  have  specialized  in  the 
handling  of  firearms  and  ammunition,  devoting  particular  attention  to 
the  experimental  end  of  such  work.  For  nine  years  I  was  employed  at  the 
Springfield  Armory  in  the  Experimental  Department,  having  to  do  with 
tests  and  experiments  with  rifles,  revolvers,  pistols  and  machine  guns. 
Such  tests  consisted  in  the  adjustment  of  machine  guns  and  other  arms  and 
required  a  minute  study  of  the  markings,  chamber  impressions,  breech¬ 
block  impressions,  firing  pin  impressions,  rifling  marks  and  general  man¬ 
ifestations  found  on  bullets  and  fired  cases,  (shells)  used  in  the  different 
classes  of  firearms.  The  purposes  of  these  tests  were  to  determine  the 
causes  of  mal-functions  in  firearms  and  reasons  for  determining  their 
misbehavior  under  any  and  all  conditions  of  firing.  During  that  time  I 
handled  and  fired  many  types  of  firearms,  pistols,  revolvers  and  machine 
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guns  as  made  by  the  Government  and  as  submitted  by  inventors,  and  such 
as  were  obtained  abroad  by  military  representatives  and  brought  to  the 
Springfield  Armory  and  there  tested  for  the  purpose  of  learning  any  feat- 
tures  of  them  which  might  be  an  improvement  or  lead  to  an  improvement 
in  the  operation  and  design  of  the  then  existing  types  of  weapons  used  in 
the  various  branches  of  the  United  States  Service,  Army,  Navy,  Marine 
Corps  and  National  Guard,  I  was  in  the  employ  of  the  Government  at  that 
time  as  an  assistant  in  the  Experimental  Department  of  the  Springfield  Ar¬ 
mory  at  Springfield,  Mass. 

During  the  period  of  my  employment  at  the  Springfield  Armory  I 
was  detailed  on  three  occasions,  one  of  which  was  as  an  inspector  of  am¬ 
munition  at  the  works  of  the  Remington  Arms-Union  Metallic  Cartridge 
Company,  Bridgeport,  Conn.,  and  on  two  occasions  as  an  inspector  of  pis¬ 
tols  and  machine  guns  at  the  works  of  the  Colts  Patent  Firearms  Company, 
Hartford,  Conn.  My  experience  in  such  work  had  to  a  familiarity  with 
the  practice  of  measuring  and  gauging  of  shells,  primers,  bullets,  and  all 
components  of  small  arms  ammunition,  and  also  a  familiarity  with  the 
methods  of  measuring  and  gauging  scientifically  with  the  best  known  in¬ 
struments  the  interiors  of  rifles  arms  and  the  operations  employed  in  the 
manufacture  of  the  barrels  of  all  small  arms  as  well  as  other  components 
of  rifles,  revolvers  and  pistols. 

At  the  request  of  the  Ordnance  Department  in  Washington,  I  accepted 
a  permanent  detail  to  Frankfort  Arsenal,  at  Frankford,  in  Philadelphia, 
Penn.  I  was  there  one  year  and  my  duties  were  as  an  assistant  in  the 
proof  house.  Such  duties  consisted  of  firing  to  determine  pressure,  veloc¬ 
ity  and  accuracy  of  cartridges  used  in  the  United  States  Army  rifles,  re¬ 
volvers  and  pistols,  also  in  making  determinations  of  the  ballistics  of 
powder  samples  of  smokeless  powders  used  in  the  above  United  States 
Army  rifles,  revolvers  and  pistols.  During  that  time  cartridges  of  makes 
other  than  used  by  the  United  States  Services  were  tested  to  determine 
their  ballistic  properties ;  also  firearms  of  many  makes  and  kinds  were 
submitted  for  critical  examination.  One  of  the  arms  which  was  a  subject 
of  daily  test  and  observation  was  the  United  States  Automatic  Pistol  which 
was  and  is  made  by  the  Colts  Patent  Firearms  Company. 

As  my  next  employment  I  accepted  a  position  as  assistant  proof  mas¬ 
ter  with  the  New  England  Westinghouse  Company  at  East  Springfield, 
Mass.  That  company,  during  the  war,  was  manufacturing  rifles  for  the 
Russian  Government.  My  specific  duties  with  that  company  were,  in 
person,  making  very  important  ballistic  tests  and  experiments  with  rifles 
and  cartridges,  namely,  in  ascertaining  velocities,  pressures  and  accuracy 
as  well  as  determining,  experimentally,  the  serviceability  and  strength  of 
samples  of  gun  barrel  steel  submitted  from  time  to  time  by  contractors. 
My  general  duties  were  in  directing  the  proof  and  accuracy  testing  of  the 
Russian  3  Line  Rifle. 

During  my  service  with  the  New  England  Westinghouse  Company,  I 
was  transferred  from  their  East  Springfield  plant  to  their  branch  plant 
in  Meriden,  Conn.,  where  I  had  the  sole  charge  of  the  lay-out  and  testing 
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for  proof  and  accuracy  of  the  Russian  3  line  rifle. 

In  January  of  1917,  because  of  the  fall  of  the  Russian  Government, 
work  on  the  Russian  rifle  was  suspended.  The  Meriden  plant  was  pur¬ 
chased  by  the  Colts  Patent  Firearms  Company  of  Hartford,  Conn.  All 
buildings,  machinery,  and  employes  remained  and  work  was  taken  up  for 
the  Colts  Company  on  the  United  States  Machine  Rifle  Model  1918.  The 
work  on  the  United  States  Machine  Rifle  consisted  of  designing,  testing, 
fixtures  and  directing  tests  on  pressure  proofs  of  barrels  and  their  ac¬ 
curacy  and  functioning.  I  remained  with  the  Colts  Company  until  May, 
1918,  when  I  accepted  the  tender  of  a  commission  in  the  United  States 
Army,  as  an  instructor  and  the  rank  of  Captain,  for  duty  principally  at 
the  Small-arms  Firing  School  at  Camp  Perry,  Ohio.  My  duties  as  in¬ 
structor  in  small  arms  firing  or  marksmanship  involved  my  transfer  to 
various  corps,  including  Camp  Dodge,  Iowa,  training  of  troops  for  over¬ 
seas  duty.  Camp  Penning,  Georgia,  where  I  was  detailed  as  an  instructor 
at  the  School  of  Musketry.  In  January  of  1918  the  activities  in  marksman¬ 
ship  and  musketry  training  in  the  United  States  Army  being  no  longer  of 
prime  importance’ because  of  the  Armistice  of  November,  1918,  were  re¬ 
duced  gradually  to  a  small  scale.  I  was  then  detailed  to  the  United  States 
Ordnance  Department  and  transferred  to  the  New  York  Arsenal  on  Gov¬ 
ernors  Island,  New  York  Harbor.  There  I  was  directed  to  establish  and 
direct  a  small  arms  repair  station  for  the  overhauling,  cleaning,  repair¬ 
ing  and  packing  of  rifles,  revolvers,  automatic  pistols  and  machine  guns 
used  during  the  war  activities  and  then  being  turned  in  by  units  return¬ 
ing  from  overseas  and  being  hastily  demobilized.  As  a  part  of  my  duties 
while  at  this  latter  station  I  was  designated  as  Small  arms  Inspector  of 
the  Central  Armament  District,  comprising  a  district  extending  from  New 
York  to  the  southern  boundaries  of  Virginia,  in  which  there  were  seven 
large  training  camps  in  each  of  which  was  maintained  an  ordnance  unit 
whose  duties  it  was  necessary  for  us  to  direct  and  supervise  by  personal 
visits  from  the  headquarters  at  the  New  York  Arsenal. 

The  small  arms  ordnance  activities  incident  to  the  turning  in  of  de¬ 
mobilized  units  were  pretty  well  finished  by  September  of  1919,  at  which 
time  I  requested  and  obtained  my  discharge  from  the  Army,  to  accept  a 
position  with  the  Remington  Arms-U.  M.  C.  Company,  of  Bridgeport,  Conn. 

I  have  remained  with  the  Remington  Company  from  that  time  to  the 
present.  Mv  duties  there  have  consisted  of  tests  and  experiments  on  arms 
and  ammunition  of  all  calibres  and  types.  In  connection  with  these  tests 
it  has  been  practically  my  daily  duty  to  examine  firing  pins  and  breech 
blocks  of  such  weapons,  actually  to  fire  such  v/eapons  with  various  types 
of  cartridges,  not  only  with  our  own  make,  but  with  that  of  all  foreign 
and  American  makes ;  thereafter  to  preserve  the  bullets  fired  from  such 
arms  and  the  shells  from  which  such  bullets  were  fired,  and  to  make  a 
microscopical  examination  of  the  marks  on  such  bullets  and  shells,  and 
comparing  such  marks  with  the  markings  of  the  rifling,  firing  pins  and 
breech  blocks  of  the  arms  from  which  such  bullets  were  fired. 

It  is  necessary,  in  making  particular  determinations,  to  observe  not 
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only  the  markings  on  breach  blocks  and  firing  pins  on  fired  shells,  but  also 
to  observe  and  note  any  and  all  impressions  made  on  the  shell  surface  by 
any  portion  of  chamber  walls  of  the  barrel,  and  such  scoring,  gauging,  or 
cutting  as  will  occur  through  the  action  of  ejectors,  extractor  hooks,  and 
other  parts  of  the  mechanism  of  rifles,  revolvers  and  automatic  pistols. 

During  the  past  twenty  years  I  have  specialized  in  marksmanship  and 
have  participated  in  many  state  and  national  contests.  I  have  won  the 
regimental  championship  5th  Massachusetts,  three  times,  the  New  England 
Aggregate,  consisting  of  the  highest  total  of  all  scores  fired  over  a  period 
of  five  (5)  days  at  the  New  England  Tournament  at  Wakefield,  Massachu¬ 
setts  in  the  summer  competition  of  the  year  1907 ;  the  Pennsylvania  Mili¬ 
tary  Championship  in  August  of  1913 ;  second  place  in  the  National 
Championship,  Camp  Perry,  Ohio,  1911.  In  1920  I  won  the  Governor’s 
Cup,  Camp  Perry,  Ohio,  from  a  field  of  1,400  competitors,  comprising  the 
best  selected  marksmen  of  the  army,  navy,  marine  corps.  National  Guard, 
and  civilian  rifle  clubs  throughout  the  United  States.  In  January,  1923, 
I  was  awarded  a  Distinguished  Marksman’s  rating  and  decoration  by  the 
United  States  War  Department  for  excellence  in  competitive  marksman¬ 
ship  extending  over  the  years  mentioned. 

During  the  years  above  set  forth  I  have  become  familiar  by  almost 
daily  use,  with  the  examination  of  guns  and  ammunition  under  the  micros¬ 
cope,  with  the  use  of  micrometers  and  gauge-checking  instruments,  and 
am  familiar  with  the  latest  and  most  modern  appliances  for  making  ac¬ 
curate  measurements  on  such  arms  and  ammunition.  I  am  also  familiar 
with  the  modern  methods  of  photography  to  record  the  marks  and  impres¬ 
sions  of  the  most  minute  character  on  such  arms  and  ammunition. 

I  further  depose  and  say  that  I  have  read  and  carefullv  considered  the 
affidavit  of  Albert  H.  Hamilton,  dated  April  14,  1923,  on  file  in  this  case. 

With  reference  to  that  portion  of  said  Hamilton  affidavit  which  states 
said  affiant’s  opinion  that  the  five  Vanzetti  cartridges  were  taken  from 
the  original  package  within  less  than  four  years  of  the  present  time,  it  is 
my  opinion  that  said  conclusion  on  the  part  of  the  said  Hamilton  is  merely 
guesswork  and  that  my  reason  for  such  opinion  is  that  the  appearance  of 
age  either  on  the  body  of  shells,  or  in  the  lettering,  so  far  as  it  is  based 
on  the  appearance  of  corrosion,  is  not  significant  and  cannot  be  significant, 
because  corrosion  depends  entirely  on  the  extent  of  the  dampness  to  which 
such  shells  have  been  submitted,  and  also  on  the  control  which  the  oil  pres¬ 
ent  on  all  shells  has  exerted  on  such  corrosion.  In  this  case,  if  there  was 
oil,  as  is  usually  the  case,  in  the  indentations  of  the  lettering,  corrosion 
would  not  proceed  as  rapidly  in  such  indentations  as  it  would  on  the  body 
of  the  shells.  Microscopic  examination  shows  that  there  is  nothing  further 
in  respect  to  the  lettering  which  assists  in  the  determination  of  the  time 
when  these  shells  were  taken  from  the  original  package. 

On  one  of  the  Remington  shells  appear  the  letters  “S.  H.”  and  it  may 
be  noted  that  the  letters  “S.  H.”  do  not  mean  soft  head,  as  would  appear 
to  be  Mr.  Hamilton’s  conception  of  the  meaning  of  said  letters,  but  mean 
solid  head.  It  can  be  determined  when  shells  were  last  made  with  the 
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“S.  H.”  appearing  on  them,  but  the  ascertainment  of  such  date  would  not 
affect  a  determination  of  the  tiihe  when  such  shell  or  shells  were  last 
taken  from  the  original  package,  because  it  is  easily  understood  that  these 
shells,  long  after  such  manufacture,  may  have  been  allowed  to  remain 
in  the  original  package.  In  so  far,  however,  as  the  time  of  removal  from 
the  original  package  is  dependent  on  the  appearance  of  the  shells  with 
respect  to  corrosion,  this  time,  in  the  absence  of  definite  information  from 
a  person  with  actual  knowledge  of  such  time  of  removal,  is  necessarily 
a  matter  of  conjecture  or  guesswork,  as  above  stated. 

It  is,  therefore,  my  opinion  that  it  is  impossible  to  determine  the  age 
of  a  shell  from  the  amount  of  corrosion  thereon. 

I  further  depose  and  say  that  in  my  own  experience  I  have  observed 
such  discoloration  on  packages  made  within  a  year  of  the  time  of  my  ob¬ 
servation,  in  which  such  cases  the  discoloration  was  evidently  due  to  the 
conditions  surrounding  these  cartridges,  and  more  especially  due  to  what 
was  probably  the  action  of  said  acid  exuding  from  the  pores  of  the  skin  of 
the  person  or  persons  who  handled  such  cartridges.  When  I  referred  here¬ 
in  before  to  oil  on  the  shells  I  referred  to  lubricating  oil  which  must  be 
present  during  certain  operations  in  the  manufacture  of  the  cartridge  case 
or  shell,  particularly  in  the  drawing,  and  which  to  a  greater  or  lesser  ex¬ 
tent  remains  on  the  casing. 

There  is  nothing  in  the  appearance  of  the  Ripley  shells  which  in  my 
opinion  shows  them  to  have  left  the  original  package  between  ten  and  fif¬ 
teen  years  ago. 

What  I  have  said  previously  in  reference  to  the  appearance  of  the 
Vanzetti  cartridges  applies  to  the  Ripley  cartridges.  The  determination 
of  the  time  of  leaving  the  original  package  is  entirely  guess  work. 

I  further  depose  and  say  with  reference  to  the  second  paragraph  on 
page  5  of  the  said  Hamilton  affidavit  of  April  24,  1923  in  which  said  affi¬ 
ant  stated  his  conclusion  that  the  Ripley  cartridge  marked  “X”  had  been 
pressed  by  someone  into  the  nozzle  of  a  38-calibre  Harrington  &  Richard¬ 
son  revolver  having  the  exact  nozzle  measurements  of  the  Vanzetti  re¬ 
volver  and  that  said  cartridge  was  not  pressed  into  the  muzzle  of  the  Ripley 
revolver,  as  follows :  I  notice  that  Mr.  Hamilton  did  not  in  said  paragraph 
state  the  width  of  the  land  cut  v/hich  he  found  on  said  bullet  marked  “X” 
nor  did  he  state  the  corresponding  width  of  the  land  on  the  Vanzetti  re¬ 
volver,  and  that  in  said  paragraph  he  stated  merely  his  conclusion  without 
giving  in  detail  and  with  exactness  the  basis  of  his  conclusion.  I  found 
marks  on  said  bullet  marked  “X”,  which  is  one  of  the  so-called  Ripley  bul¬ 
lets,  which  apparently  were  caused  by  the  fact  that  the  bullet  at  some  time 
had  been  inserted  into  the  barrel  of  some  firearm.  I  found  five  marks  on 
this  bullet  which  were  lightly  registered  thereon,  which  indicated  to  me 
that  said  bullet  had  been  inserted  in  the  barrel  of  some  firearm  having 
five  lands.  I  measured  carefully  the  width  of  the  land  cuts  on  this  bullet 
and  found  that  they  measured  in  the  order  in  which  I  examined  them 
.080,  .082,  .082,  .089,  and  .089  of  an  inch.  I  then  measured  a  land  of  the 
so-called  Vanzetti  revolver  and  found  it  to  measure  at  its  widest  point. 
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which  occurs  at  the  base  of  the  land,  .103,  and  at  the  top  surface  of  the 
land  it  measured  .098.  From  these  measurements  and  from  the  appearance 
under  the  microscope,  I  found  that  one  side  of  the  land  has  a  pronounced 
slope.  These  measurements^  prove  that  the  said  Ripley  bullet  marked  “X” 
was  not  inserted  in  the  barrel  of  the  Vanzetti  revolver. 

I  further  depose  and  say  that  I  then  measured  a  land  in  the  so-called 
Ripley  revolver  and  found  it  to  measure  .0927  of  an  inch.  The  walls  of 
this  land  are  practically  perpendicular  with  reference  to  the  axis  of  the 
bore  and  equal  in  appearance  on  both  sides.  It  is  to  be  noted,  therefore, 
that  the  land  cuts  on  the  Ripley  bullet  marked  “X”  more  nearly  correspond 
with  the  land  width  in  the  Ripley  revolver  than  with  the  land  width  in 
the  Vanzetti  revolver.  Lands  and  grooves,  which  constitute  the  rifling  of 
the  barrel  of  a  revolver,  are  made  by  the  same  grooving  tool,  and,  there¬ 
fore,  the  width  of  land  and  groove  throughout  the  barrel  is  uniform.  The 
markings  on  the  said  Ripley  bullet  were  so  slight  that  it  is  impossible  to 
determine  the  pitch  of  the  rifling  which  caused  these  markings. 

I  further  depose  and  say  that  the  Harrington  &  Richardson  revolver 
is  relatively  a  cheap  revolver  and  that  the  shop  standard  as  to  width  of 
land  and  groove  are  not  maintained  uniformly  in  the  various  revolvers 
manufactured  by  said  company. 

I  further  depose  and  say  that  the  width  of  the  lead  zone  between  the 
crimping  of  the  shell  on  the  bullet  and  the  point  of  the  bullet  has  no  sig¬ 
nificance  and  can  be  of  no  assistance  in  determining  the  age  of  the  bullet, 
for  the  reason  that  the  width  of  said  zone  in  a  given  make  of  cartridge  is 
dependent  on  a  depth  to  which  the  bullet  is  seated  in  the  shell.  The  depth 
of  which  a  bullet  is  seated  in  a  shell  can  readily  vary  by  .020  of  an  inch, 
even  among  shells  manufactured  by  the  same  company  and  at  the  same 
time.  An  accurate  determination  of  variation  within  the  bullet  itself,  ex¬ 
clusive  of  the  cartridge  shell,  can  be  made  only  by  extracting  the  bullet  and 
measuring  it  separately. 

I  further  depose  and  say  that  in  all  the  Vanzetti  and  Ripley  bullets 
there  are  scores,  bruises,  cuts  and  scratches  such  as  are  very  common  in¬ 
deed  to  the  exposed  portions  of  lead  bullets.  Such  mutilations  occur  in 
manufacture  and  are  present  to  some  extent  on  cartridges  even  while 
being  freshly  packed  at  the  factory.  The  further  handling  of  cartridges 
incident  to  shipping  and  storage  in  the  warehouse  and  sporting  goods 
stores,  as  well  as  the  tumbling  in  usage  which  they  are  subjected  to  by  the 
customer,  is  an  experience  which  it  is  well  known  and  understood  causes 
any  amount  of  bruising,  cutting  and  scratching  as  mentioned  as  being 
present  in  the  cartridges  referred  to  in  this  case. 

I  depose  and  say  further  that  there  is  no  mark  on  any  of  the  Ripley 
or  Vanzetti  bullets  which  can  be  said  to  be  a  scratch  of  a  finger  nail  to 
the  exclusion  of  any  other  means,  cause,  or  instrumentality. 

Charles  J.  Van  Amburgh 

Norfolk,  ss. 

October  first,  1923,  personally  appeared  the  above  named  Charles  J. 


41 


Van  Amburgh,  and  made  oath  that  the  foregoing  affidavit  by  him  sub¬ 
scribed  is  true  before  me. 

Harold  P.  Williams, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
Nos.  5545-5546 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplementary  Affidavit  of  Albert  H.  Hamilton  in  Support  of  First 
Supplementary  Motion  for  New  Trial. 

Albert  H.  Hamilton,  being  first  duly  sworn  on  oath  says 

That  he  is  one  and  the  same  person  as  the  Albert  H.  Hamilton  who  has 
heretofore  filed  affidavit  in  support  of  the  first  supplementary  motion  for 
new  trial  in  the  above  entitled  cause. 

That  since  the  making  of  said  affidavit  the  affiant  has  had  made  by 
one  Wilbur  F.  Turner  two  additional  photomicrographs  of  the  so-called 
Ripley  and  Vanzetti  cartridges  magnified  as  follows:  The  photograph 
appearing  on  page  4  of  that  album  is  magnified  5  and  1/5  diameters  and 
the  photograph  appearing  on  page  5  of  the  album  is  magnified  8  diameters. 

The  Ripley  cartridge  appearing  on  the  extreme  left  hand  side  of  the 
photograph  on  page  4  is  the  enlarged  photograph  of  the  same  Ripley  cart¬ 
ridge  appearing  on  the  lower  right  hand  corner  of  page  1  of  the  album, 
while  the  cartridge  appearing  next  to  the  said  left  hand  side  of  page  4,  is 
the  same  cartridge  as  that  appearing  in  the  photograph  at  the  lower  left 
hand  corner  of  page  1  of  the  album.  The  said  two  cartridges  appearing 
as  hereinbefore  set  forth  on  the  left  hand  side  of  page  4  of  said  album 
show  reproductions  of  the  scratches  appearing  on  two  of  the  said  Ripley 
cartridges. 

The  photograph  of  the  Vanzetti  cartridge  appearing  at  the  extreme 
right  of  page  4  of  the  album  and  showing  two  short  parallel  pen  and  ink 
marks  on  bullet  is  the  same  cartridge  as  that  appearing  second  from  the 
upper  right  hand  corner  of  page  1  of  the  album  and  marked  “S  0”  “N’’  “1” 
while  the  photograph  appearing  second  from  the  right  on  page  4  of  the 
album  is  a  reproduction  of  the  same  cartridge  as  that  appearing  in  the 
upper  right  hand  corner  of  page  1  of  the  album  and  marked  “W”  “L  0”  “2” 
and  revealing  in  the  reproduction  on  page  4  two  long  parallel  ink  marks 
made  by  a  pen. 
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That  the  photograph  appearing  on  the  left  hand  side  of  page  5  of 
the  album  likewise  the  photograph  appearing  on  the  right  hand  side  of 
the  album  is  a  reproduction  of  the  cartridge  appearing  on  the  lower  right 
hand  side  of  page  1  of  the  album  and  the  said  photographs  appearing  on 
page  5  of  the  album  represent  reproductions  of  the  sections  of  the  bullet 
in  said  cartridge  exterior  to  the  shell  of  the  cartridge  and  arrows  on  said 
photographs  point  to  different  land  marks  on  said  bullets  made  the  affiant 
is  of  the  opinion,  by  reason  of  the  insertion  of  said  bullet  into  the  muzzle 
of  the  Vanzetti  revolver. 

The  affiant’s  said  opinion  is  predicated  upon  two  things : 

1st.  The  affiant  brought  the  said  bullet  appearing  on  page  5  of  the 
album  at  to  or  near  but  not  actually  touching  the  muzzle  of  the  Vanzetti 
gun  and  turned  the  said  bullet  to  a  point  where  the  land  marks  on  said 
bullet  were  at  or  near  the  grooves  in  the  said  muzzle  of  the  Vanzetti  re¬ 
volver  and  found  that  under  a  simple  microscope  said  land  marks  on  said 
bullet  did  fit  the  groves  of  the  Vanzetti  revolver  and  then  the  affiant  made 
the  same  test  on  the  Ripley  revolver  and  found  that  the  said  land  marks 
on  the  said  bullet  did  not  fit  the  Ripley  revolver. 

2d.  The  affiant  measured  the  land  marks  appearing  on  page  5  of  the 
album  under  compound  microscope  heretofore  described  and  found  that 
said  land  marks  were  a  scant  .10  of  an  inch  and  then  measured  the  lands 
on  the  Vanzetti  revolver  and  found  that  the  lands  measured  .10  of  an 
inch  and  the  affiant  then  measured  the  lands  on  the  so-called  Ripley  re¬ 
volver  by  the  same  method  and  found  that  they  measured  .11  of  an  inch. 

This  affidavit  is  made  to  accompany  the  album  of  photographs  on  file 
herein  and  to  identify  those  particular  bullets  appearing  on  page  4  and  5 
of  said  album  to  explain  the  said  photographs. 

Albert  H.  Hamilton 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  October,  1923. 

Frederic  C.  Cobb, 

Notary  Public. 

My  commission  expires  Nov.  17,  1927. 


Commonwealth  of  Massachusetts. 

State  of  New  York] 

County  of  Cayuga  [ss. 

City  of  Auburn  J 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplementary  Affidavit  of  Albert  H.  Hamilton  in  Support  of : 
First  Supplementary  Motion  for  New  Trial 

Albert  H.  Hamilton  being  first  duly  sworn  on  oath  deposes  and  says : 


Superior  Court 
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That  he  is  one  and  the  same  Albert  H.  Hamilton  who  has  heretofore 
filed  affidavit  in  this  cause. 

That  two  of  the  so-called  Vanzetti  cartridges,  Exhibit  32,  to  wit: 
those  bearing  upon  their  shell  base  the  imprint  of  the  Union  Metallic 
Cartridge  Company,  bear  upon  the  side  of  the  bullets,  two  parallel  ink 
marks,  same  appearing  to  have  been  made  with  black  ink  and  a  medium 
pen. 

That  the  affiant  has  examined  the  entire  trial  record  in  the  above 
entitled  case  in  so  far  as  the  same  bears  upon  the  history  and  introduction 
of  the  said  so-called  Vanzetti  Cartridges  Exhibit  32,  and  has  examined 
said  four  ink  marks  and  is  of  the  opinion  that  said  ink  marks  and  each  of 
them  were  placed  upon  said  bullets  after  the  said  cartridges  went  into 
the  jury  room  before  their  return  by  the  jury  to  the  sheriff. 

That  having  in  mind  the  duty  of  the  sheriff  not  to  mark  or  in  any¬ 
wise  change  the  character  of  any  exhibits  entrusted  to  his  care  and  assum¬ 
ing  and  believing  that  the  said  sheriff  performed  his  duty  and  having  in 
mind  the  points  of  identity  as  between  these  said  two  so-called  Vanzetti 
cartridges  and  their  bullets,  and  certain  of  the  so-called  Ripley  cartridges 
and  their  bullets,  the  affiant  is  of  the  opinion  from  the  examination  of  the 
said  four  ink  marks  and  from  all  of  his  knowledge  of  the  said  so-called 
Ripley  cartridges  and  of  his  knowledge  of  the  entire  condition  of  this  trial 
record,  that  the  said  four  parallel  ink  marks  v/ere  placed  on  the  said  two 
so-called  Vanzetti  cartridge  bullets  at  a  time  after  the  said  two  cartridges 
were  taken  into  the  jury  room  and  before  the  return  of  the  verdict  herein. 

(Signed)  Albert  H.  Hamilton 

Subscribed  and  sworn  to  before  me  this  12th  day  of  September,  1923. 

(Signed)  Harry  D.  Benham 

(Seal) 

Clerk  of  Supreme  Court 
Cayuga  County,  N.  Y. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 
No.  5546 

Commonwealth 

vs. 

Nicola  Sacco  et  al 


Affidavit  of  William  E.  Hingston 


I,  William  E.  Hingston,  being  first  duly  sworn  on  oath  depose  and  say 


as  follows: 

That  I  reside  in  Quincy,  Massachusetts, 
Street,  Boston,  Mass. 


and  have  an  office  at  40  Court 
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I  have  been  an  expert  on  questioned  documents,  making  it  my  exclusive 
business,  for  the  last  more  than  twenty  years,  and  have  made  many  tests 
of  ink,  covering  the  age  and  makes,  and  the  action  of  the  same.  I  have 
testified  as  an  expert  in  between  six  hundred  and  seven  hundred  cases  and 
have  been  consulted  in  upwards  of  three  thousand  cases.  I  have  been 
employed  by  banks,  various  bureaus  of  criminal  investigation,  the  United 
States  Government,  Army  and  Navy  Departments,  and  by  various  State 
authorities  in  connection  with  the  investigation  of  questioned  documents 
and  matters  pertaining  to  ink. 

That  I  have  today  examined  two  Rem-U.  M.  C.  cartridges  which  were 
part  of  the  five  cartridges  going  to  make  up  Government’s  Exhibit  No.  32 
in  the  above  entitled  case,  and  that  I  have  also  examined  the  plates  appear¬ 
ing  on  pages  one,  three  and  four  of  defendants’  album  containing  certain 
photographs.  That  I  have  identified  the  right  hand  cartridge  of  the  five 
cartridges  appearing  in  the  upper  row  of  the  photograph  appearing  on 
page  one,  and  the  middle  cartridge  of  the  three  cartridges  appearing  in 
the  lower  row  to  the  left  on  page  three,  as  being  photographs  of  the  third 
cartridge  from  the  left  on  page  four  of  said  album,  which  identification 
was  made  upon  an  examination  of  both  said  photographs  and  of  the  said 
two  cartridges  themselves.  That  in  making  said  examination  I  used  a 
magnifying  glass  of  sufficient  power. 

That  from  said  examination  and  from  my  experience,  as  above  stated, 
I  am  of  the  opinion  that  it  is  absolutely  impossible  to  determine  the  age 
of  the  marks  on  either  of  said  bullets,  which  are  in  my  opinion  ink  stains 
made  with  a  pen.  I  am  of  the  further  opinion  that  the  ink  which  made 
said  marks  was  a  black  iron  ink,  which  opinion  is  arrived  at  without  any 
chemical  test  of  said  ink,  and  in  my  opinion  no  chemical  test  could  be  made 
without  destroying  the  value  of  the  exhibit. 

I  am  of  the  further  opinion  that  it  would  be  impossible  by  any  test 
known  to  chemical  science  or  to  an  ink  stain  expert  to  determine  the  time 
when  said  ink  marks  were  placed  on  said  cartridges  at  a  date  later  than 
thirty  days  after  said  marks  were  originally  made  until  the  expiration  of 
seven  or  eight  years  from  the  time  when  said  marks  were  first  placed  upon 
said  bullets,  at  which  time  disintegration  would  have  commenced. 

I  am  of  the  further  opinion  that  the  age  of  said  ink  marks  could  have 
been  determined  by  appropriate  technical  and  scientific  tests  if  made 
within  thirty  days  of  the  time  said  marks  were  made. 

William  E.  Kingston. 

Norfolk,  ss. 

September  thirtieth,  1923,  personally  appeared  the  above  named  Wil¬ 
liam  E.  Kingston,  and  made  oath  that  the  foregoing  affidavit  by  him  sub¬ 
scribed  is  true,  before  me. 

Karold  P.  Williams, 

Notary  Public. 

(Filed  Oct.  1,  1923) 

A  true  copy.  Attest: 

R.  B.  Worthington,  Clerk. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplement  to  First  Supplementary  Motion  for  New  Trial. 

Come  now  the  defendants,  appearing  separately  and  each  for  himself 
alone,  and  as  further  and  additional  ground  for  the  granting  of  new  trial 
herein  sets  forth  the  facts,  matters  and  things  alleged  in  the  affidavit 
of  William  H.  Daley,  attached  hereto  and  made  a  part  hereof. 

That  said  facts  were  not  known  to  defendants’  counsel  until  within 
the  last  few  days  and  it  was  impossible  to  reduce  the  same  to  affidavit 
form  until  the  30th  day  of  September,  1923. 

William  G.  Thompson, 

Arthur  D.  Hill, 

Attorneys  for  Defendant,  Sacco. 
William  G.  Thompson, 

Arthur  D.  Hill, 

Attorneys  for  Defendant,  Vanzetti. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5545 


Affidavit  of  William  H.  Daly 

William  H.  Daly  being  first  duly  sworn  on  oath  says: 

That  he  is  now  and  has  been  for  about  fifty-nine  years  last  past  a  resi¬ 
dent  of  the  town  of  Randolph,  Norfolk  County,  State  of  Massachusetts ;  and 
that  for  about  thirty-eight  years,  last  past,  the  affiant  has  been  engaged 
as  an  independent  contractor  and  builder  in  the  city  of  Quincy,  County  of 
Norfolk. 

That  during  his  life  time  the  affiant  was  well  and  personally  acquainted 
with  Walter  H.  Ripley,  now  deceased,  foreman  of  the  jury  in  the  above 
entitled  cause,  having  known  the  said  Ripley  intimately  for  a  period  of  up¬ 
wards  of  thirty-eight  years. 
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That  for  a  long  period  of  time  previous  to  May  31st,  1921,  the  affiant 
was  in  the  habit  of  meeting  said  Walter  H.  Ripley  at  the  Quincy- Adams 
railroad  station  in  the  late  afternoon,  at  which  times  the  affiant  was  in  the 
habit  of  taking  the  railroad  train  to  his  home  at  Randolph,  and  the  said 
Ripley  would  take  the  electric  car  to  his  home  in  West  Quincy. 

That  some  time  during  the  week  previous  to  May  31,  1921,  and  within 
some  four  of  five  days  of  said  May  31st,  1921,  the  affiant  met  said  Ripley 
at  said  Quincy-Adams  station  at  or  about  the  hour  of  four  fifteen  p.  m. ; 
that  the  exact  place  of  the  meeting  was  at  or  near  the  flag  man’s  shanty 
at  said  Quincy-Adams  station,  and  there  was  present  a  Mr.  Campbell, 
then  flag-man  for  the  New  York,  New  Haven  and  Hartford  Railroad,  the 
said  Ripley  and  the  affiant. 

The  said  Ripley  at  said  time  and  place  said  to  the  affiiant,  “I  will  be 
leaving  you  for  a  couple  of  weeks.”  Whereupon  the  affiant  asked  said  Rip¬ 
ley  where  he  was  going  and  the  said  Ripley  answered  by  saying  that  he  was 
going  to  Dedham  to  serve  on  the  jury.  Whereupon  the  affiant  asked  Mr. 
Ripley  if  he  was  going  to  be  a  juror  in  the  case  of  the  two  “ginneys” 
charged  with  murder  at  South  Braintree  (meaning  Sacco  and  Vanzetti). 
To  which  question  said  Ripley  answered  by  saying  that  he  was  going  to  sit 
on  the  petit  jury. 

That  thereupon  the  affiant  said  that  he  did  not  believe  that  they  were 
guilty ;  that  it  was  not  reasonable  to  suppose  that  a  man  would  go  and  rob 
a  factory  where  he  had  worked,  was  well  known,  and  in  broad  daylight,  and 
thereupon  the  said  Ripley  said  to  the  affiant  “Damn  them,  they  ought  to 
hang  them  anyway.” 

That  the  affiant  did  not  see  the  said  Ripley  from  that  time  until  after 
the  conclusion  of  the  trial  in  the  above  entitled  cause  and  then  the  affiant 
had  no  opportunity  to  speak  to  the  said  Ripley. 

That  the  affiant  has  told  of  the  above  conversation  with  said  Ripley  to 
A.  M.  Deane  of  Quincy,  Mass.,  and  William  J.  Good,  of  Randolph,  Mass. 

Further  affiant  sayeth  not. 

(Signed)  William  H.  Daly. 

Subscribed  and  sworn  to  before  me  this  30th  day  of  Sept.,  1923. 

(Signed)  Wm.  J.  Good, 

Justice  of  the  Peace. 


47 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


DEFENDANTS’  REQUESTS  FOR  RULINGS  IN  CONNECTION  WITH 
SUPPLEMENTARY  MOTION  FOR  A  NEW  TRIAL 

Now  come  the  defendants,  appearing  separately,  and  each  for  him¬ 
self,  and  present  to  the  Court  the  following  requests  for  rulings  of  law  and 
findings  of  fact  in  connection  with  the  supplementary  motion  of  each  of 
them  for  a  new  trial. 

1. 

Aside  from  objections  that  may  be  made  to  particular  affidavits  of¬ 
fered  by  the  defendants  in  support  of  their  supplementary  motion  for  a 
new  trial,  affidavits  as  such  are  admissible  in  evidence  in  support  of  pro¬ 
positions  of  fact  upon  which  such  a  motion  as  the  present  is  based. 

Soebel  v.  Boston  Elevated  Ry.,  197  Mass.  51. 

Mattox  V.  United  States,  146  U.  S.,  140,  and  see  other  cases  cited 

in  brief. 

2. 

Under  Superior  Court  rule  No.  XXIX,  preliminary  verification  by  af¬ 
fidavit  of  the  facts  relied  upon  as  the  ground  of  a  motion  such  as  the  pres¬ 
ent  is  necessary  to  entitle  the  moving  party  to  any  hearing  at  all. 

Borley  v.  Allison,  181  Mass.,  246,  and  see  other  cases  cited  in  brief. 

3. 

Aside  from  such  objections  as  may  exist  to  particular  affidavits  filed 
by  the  defendants  in  this  case,  the  same  affidavits  that  are  required  by 
Rule  XXIX  for  purposes  of  preliminary  verification  are  admissible  in  evi¬ 
dence  in  support  of  the  facts  upon  which  the  motion  is  grounded,  whether 
or  not  the  Court  in  its  discretion  hears  oral  testimony  in  addition. 

Soebel  v.  Boston  Elevated  Ry.,  197  Mass.,  46. 

Manning  v.  Boston  Elevated  Ry.,  187  Mass.,  496,  and  see  other 

cases  cited  in  brief. 

4. 

The  allegations  of  fact  in  the  affidavit  of  Jeremiah  J.  McAnarney  as 
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to  statements  made  to  him  by  Mr.  Ripley,  the  foreman  of  the  Jury,  are 
not  inadmissible  on  the  ground  that  they  are  hearsay. 

Soebel  v.  Boston  Elevated  Ry.,  197  Mass.,  46,  and  see  other  cases 
cited  in  brief. 

5. 

The  allegations  of  fact  in  the  affidavit  of  Jeremiah  J.  McAnarney  as 
to  the  statements  made  to  him  by  Mrs.  Ripley  are  not  inadmissible  on  the 
ground  that  they  are  hearsay. 

Soebel  v.  Boston  Elevated  Ry.,  197  Mass.,  46,  and  see  other  cases 
cited  in  brief. 

6. 

The  allegations  of  fact  in  the  affidavit  of  Jeremiah  J.  McAnarney  as  to 
statements  made  to  him  by  certain  jurors  other  than  Mr.  Ripley  are  not 
inadmissible  on  the  ground  that  they  are  hearsay. 

7. 

The  allegations  in  the  affidavit  of  Jeremiah  J.  McAnarney  of  state¬ 
ments  made  to  him  by  the  juror  Ripley  are  admissible  in  evidence  on  these 
motions. 

8. 

The  allegations  in  the  affidavit  of  Jeremiah  J.  McAnarney  of  state¬ 
ments  made  to  him  by  Mrs.  Ripley  are  admissible  in  evidence  on  these  mo¬ 
tions. 

9. 

The  allegations  in  the  affidavit  of  Jeremiah  J.  McAnarney  of  state¬ 
ments  made  to  him  by  certain  jurors  other  than  Ripley  are  admissible  in 
evidence  on  these  motions. 

10. 

None  of  the  allegations  in  the  affidavit  of  Jeremiah  J.  McAnarney  as  to 
statements  made  to  him  by  the  juror  Ripley  are  inadmissible  because  of 
violation  of  any  rule  of  public  policy  protecting  the  secrecy  of  the  jury- 
room. 

Woodward  v.  Leavitt,  107  Mass.,  453. 

Mattox  V.  United  States,  146  U.  S.,  140,  and  see  other  cases  cited 
in  brief. 

11. 

None  of  the  allegations  in  the  affidavit  of  Jeremiah  J.  McAnarney  as 
to  statements  made  to  him  by  certain  jurors  other  than  Ripley  are  inad¬ 
missible  because  in  violation  of  any  rule  of  public  policy  protecting  the 
secrecy  of  the  jury-room. 

Woodward  v.  Leavitt,  107  Mass.,  453. 

Mattox  V.  United  States,  146  U.  S.,  140,  and  see  other  cases  cited 
in  brief. 
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12. 

On  these  motions  the  burden  of  proof  resting  upon  the  defendants  in 
respect  of  the  allegations  of  fact  upon  which  their  motions  are  founded,  is 
a  burden  to  prove  those  allegations  by  a  fair  preponderance  of  the  evi¬ 
dence. 

Com.  V.  Jordan,  207  Mass.,  259. 

13. 

In  this  case  the  admissions  of  the  District  Attorney  as  to  propositions 
of  fact  alleged  in  support  of  the  supplementary  motions  of  the  defendants 
for  a  new  trial,  are  binding  upon  the  Court  as  well  as  upon  the  Government 
itself,  in  the  sense  that  facts  thus  admitted  must  be  accepted  as  facts. 

Com.  V.  Desmond,  5  Gray  80, 

14. 

The  following  facts  must  be  accepted  as  established  in  the  considera¬ 
tion  of  this  motion,  namely,  that  on  May  30,  1921,  Mr.  Ripley,  the  foreman 
of  the  jury,  took  from  a  Harrington  &  Richardson  38  calibre  revolver 
which  he  had  long  owned  three  loaded  cartridges  which  he  had  also  had  for 
a  “very  long  time,”  and  took  them  to  court  with  him,  and  had  them  with 
him  during  the  entire  trial,  one  being  the  exhibit  attached  to  the  affidavit 
of  Jeremiah  J.  McAnarney,  the  other  two  the  exhibits  attached  to  Mrs. 
Ripley’s  affidavit,  being  also  the  three  cartridges  described  in  the  affidavit 
of  Hamilton,  and  shoAvn  on  the  photographs  accompanying  that  affidavit; 
that  at  some  time  after  Commonwealth’s  Exhibit  No.  27  was  introduced 
in  evidence  at  the  trial  of  the  case,  being  the  38  calibre  Harrington  & 
Richardson  revolver  taken  from  Vanzetti  at  the  time  of  his  arrest,  with 
five  loaded  shells  (Exhibit  32)  taken  therefrom,  and  while  serving  as  a 
juror  in  said  case,  and  before  the  verdict  was  rendered,  Mr.  Ripley,  for 
purposes  of  comparison,  put  his  own  three  cartridges  side  by  side  with 
the  five  Vanzetti  cartridges ;  and  that  one  or  more  of  the  other  jurors 
knew  of  the  possession  by  Ripley  of  said  three  cartridges,  and  saw  said 
three  cartridges,  and  had  some  discussion  concerning  them  in  connection 
with  said  five  Vanzetti  cartridges. 

See  argument  under  Prop.  IV  of  brief, 

15. 

In  addition  to  the  facts  stated  in  the  previous  request  for  a  ruling  and 
finding,  the  following  facts  must  be  regarded  as  proved  on  this  motion, 
namely;  that  Ripley  or  some  other  juror  at  some  time  during  the  trial 
experimented  with  the  Ripley  and  Vanzetti  cartridges  and  the  Vanzetti 
revolver  (Exhibit  27)  by  testing  the  three  Ripley  bullets  and  three  of  the 
Vanzetti  bullets  for  hardness;  by  pressing  one  of  the  Ripley  cartridges 
into  the  muzzle  of  the  Vanzetti  revolver;  that  in  connection  with  these  ex- 
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periments  and'  as  an  aid  to  the  comparisons,  some  juror  marked  the  three 
primers  of  the  Ripley  cartridges  with  such  marks  that  they  might  be  dis¬ 
tinguished  not  only  from  all  the  Vanzetti  cartridges,  but  also  from  one 
another;  that  at  least  one  of  the  purposes  of  making  these  experiments 
and  comparisons  was  to  determine  the  age  of  the  five  Vanzetti  cartridges 
(Exhibit  32)  in  the  sense  of  the  period  of  time  since  they  had  been  taken 
from  the  original  package  or  packages ;  ^nd  that  the  conclusion  that  would 
naturally  be  drawn  by  such  juror  or  jurors  as  participated  in  these  ex¬ 
periments  and  comparisons  was  both  unfavorable  to  Vanzetti  in  the  sense 
of  tending  to  discredit  the  testimony  given  by  him  in  court,  and  also  erron¬ 
eous;  and  that  its  prejudicial  effect  upon  Sacco  was  equally  serious. 

See  argument  under  Prop.  V  of  brief. 

16. 

It  must  be  regarded  as  a  proved  fact  on  these  motions  that  Ripley’s  act 
in  taking  the  cartridges  into  the  jury-room  and  in  using  them  for  whatever 
purpose  he  did  use  them  while  serving  as  a  juror,  was  unknown  to  the  de¬ 
fendants  and  their  counsel  until  after  the  trial,  and  that  they  then  exercised 
due  diligence  in  bringing  the  facts  to  the  attention  of  the  Court. 

See  argument  under  Prop.  VI  of  brief. 

17. 

It  must  be  regarded  as  a  fact  on  these  motions  that  prejudicial  in¬ 
ferences  against  both  defendants  might  have  been  drawn  by  such  juror  or 
jurors  as  examined  or  discussed  Ripley’s  cartridges  or  experimented  with 
them. 

See  argument  under  Prop.  VII  of  brief. 

18. 

On  such  facts  as  the  Court  must  accept  as  established  on  these  motions, 
both  defendants  are  entitled  to  a  new  trial  as  matter  of  right. 

See  argument  under  Prop.  VIII  of  brief. 

19. 

On  the  facts  which  must  be  regarded  as  established  on  these  motions 
the  right  secured  to  each  defendant  by  Art.  XII  of  the  Bill  of  Rights  of  the 
Constitution  of  Massachusetts  to  “produce  all  proofs  that  may  be  favorable 
to  him”  will  be  denied  unless  these  motions  are  granted. 

20. 

On  the  facts  which  must  be  regarded  as  established  on  these  motions 
the  right  secured  to  each  defendant  by  Art.  XII  of  the  Bills  of  Rights  of 
the  Constitution  of  Massachusetts  to  “meet  the  witnesses  face  to  face” 
will  be  denied  unless  these  motions  are  granted. 
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21. 

On  the  facts  which  must  be  regarded  as  established  on  these  motions 
the  right  secured  to  each  defendant  by  Art.  XII  of  the  Bill  of  Rights  of  the 
Constitution  of  Massachusetts  to  “be  fully  heard  in  his  defence”  will  be 
denied  unless  these  motions  are  granted. 

22. 

On  the  facts  which  must  be  regarded  as  established  on  these  motions, 
unless  the  m.otions  are  granted  the  right  secured  to  each  defendant  by  Art. 
XII  of  the  Bill  of  Rights  of  the  Constitution  of  Massachusetts  not  to  be 
“deprived  of  his  life. .  .but  by. . .  .the  law  of  the  land”  will  be  denied. 

23. 

On  the  facts  which  must  be  regarded  as  established  on  these  motions 
a  denial  of  these  motions  would  violate  the  provision  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution  forbidding  any  state  to  “de¬ 
prive  any  person  of  life,  liberty,  or  property  without  due  process  of  law.” 

24. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury  in  this  case, 
had  with  him  during  a  part  of  the  trial  of  the  case  three  loaded  38  calibre 
cartridges,  as  stated  in  the  affidavit  of  Jeremiah  J.  McAnarney,  and  used 
said  cartridges  in  any  way  in  reaching  any  conclusion  adverse  to  the  de¬ 
fendant  Vanzetti,  then  Vanzetti  is  entitled  to  a  new  trial  as  matter  of  law. 

25. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury  in  this  case, 
had  with  him  during  a  part  of  the  trial  of  the  case  three  loaded  38  calibre 
cartridges,  as  stated  in  the  affidavit  of  Jeremiah  J.  McAnarney,  and  used 
said  cartridges  in  any  way  in  reaching  any  conclusion  adverse  to  the  de¬ 
fendant  Sacco,  then  Sacco  is  entitled  to  a  new  trial  as  matter  of  law. 

26. 

If  it  be  the  fact  that  Ripley  had  with  him  in  the  jury-room  three  loaded 
38  calibre  cartridges  of  his  own  which  he  had  possessed  for  a  “very  long 
time,”  and  if  during  the  trial  he  made  a  comparison  or  comparisons  be¬ 
tween  these  three  cartridges  and  the  five  cartridges  (Exhibit  32)  taken 
from  Vanzetti’s  revolver,  then  the  defendant  Vanzetti  is  entitled  to  a  new 
trial  as  matter  of  right. 


27. 

If  it  be  the  fact  that  Ripley  had  with  him  in  the  jury-room  three  loaded 
38  calibre  cartridges  of  his  own  which  he  had  possessed  for  a  “very  long 
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time,”  and  if  during  the  trial  he  made  a  comparison  or  comparisons  be¬ 
tween  these  three  cartridges  and  the  five  cartridges  (Exhibit  32)  taken 
from  Vanzetti’s  revolver,  then  the  defendant  Sacco  is  entitled  to  a  new  trial 
as  matter  of  right. 

28. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  any  part  of  the  trial  three  loaded  38  calibre  cartridges  of  his  own 
which  he  had  possessed  for  a  “very  long  time,”  and  at  some  time  before  the 
verdict  was  rendered  discussed  with  some  other  juror  or  jurors  his  said 
three  cartridges  in  connection  with  the  cartridges  (Exhibit  32)  taken 
from  Vanzetti’s  revolver,  then  the  defendant  Vanzetti  is  entitled  to  a  new 
trial  as  a  matter  of  right. 


29. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  any  part  of  the  trial  three  loaded  38  calibre  cartridges  of  his  own 
which  he  had  possessed  for  a  “very  long  time,”  and  at  some  time  before  the 
verdict  was  rendered  discussed  with  some  other  juror  or  jurors  his  said 
three  cartridges  in  connection  with  the  cartridges  (Exhibit  32)  taken  from 
Vanzetti’s  revolver,  then  the  defendant  Sacco  is  entitled  to  a  nev/  trial 
as  matter  of  right. 

30. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges  of 
his  own  which  he  had  possessed  for  a  “very  long  time,”  and  if  before  the 
verdict  was  rendered  he  or  any  other  juror  or  jurors  made  a  comparison 
or  comparisons  between  said  three  cartridges  and  any  of  the  Vanzetti 
cartridges  (Exhibit  32),  or  made  tests  of  any  of  said  cartridges  for  hard¬ 
ness,  or  pressed  one  of  the  Ripley  cartridges  into  the  muzzle  of  the  Vanzetti 
revolver,  or  as  an  aid  to  any  comparison  or  experiments  placed  distinguish¬ 
ing  marks  upon  the  primers  of  the  Ripley  cartridges,  then  the  defendant 
Vanzetti  is  entitled  to  a  new  trial  as  matter  of  right. 

31. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges  of 
his  own  which  he  had  possessed  for  a  “very  long  time,”  and  if  before  the 
verdict  was  rendered  he  or  any  other  juror  or  jurors  made  a  comparison  or 
comparisons  between  said  three  cartridges  and  any  of  the  Vanzetti  cart¬ 
ridges  (Exhibit  32),  or  made  tests  of  any  of  said  cartridges  for  hardness, 
or  pressed  one  of  the  Ripley  cartridges  into  the  muzzle  of  the  Vanzetti  re¬ 
volver,  or  as  an  aid  to  any  comparison  or  experiments  placed  distinguishing 
marks  upon  the  primers  of  the  Ripley  cartridges,  then  the  defendant  Sacco 
is  entitled  to  a  new  trial  as  matter  of  right. 
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32. 

If  it  bG  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges 
which  he  had  possessed  for  a  “very  long  time,”  and  if  for  purposes  of  de¬ 
termining  tihe  comparative  age  of  said  three  cartridges  and  any  or  all  of 
the  cartridges  (Exhibit  32)  taken  from  Vanzetti’s  revolver,  any  compari¬ 
sons  or  experiments  were  made  by  Ripley  or  any  other  juror  or  jurors  be¬ 
tween  the  Ripley  cartridges  or  any  of  them  and  the  Vanzetti  cartridges 
or  any  of  them,  then  the  defendant  Vanzetti  is  entitled  to  a  new  trial  as 
matter  of  right. 

33. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with  him 
during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges 
which  he  had  possessed  for  a  “very  long  time,”  and  if  for  purposes  of  de¬ 
termining  the  comparative  age  of  said  three  cartridges  and  any  or  all  of 
the  cartridges  (Exhibit  32)  taken  from  Vanzetti’s  revolver,  any  compari¬ 
sons  or  experiments  were  made  by  Ripley  or  any  other  juror  or  jurors  be¬ 
tween  the  Ripley  cartridges  or  any  of  them  and  the  Vanzetti  cartridges  or 
any  of  them,  then  the  defendant  Sacco  is  entitled  to  a  new  trial  as  matter  of 
right. 


34. 

If  it  be  the  fact  that  Mr.  Ripley  or  any  other  juror  might  have  been  in¬ 
fluenced  adversely  to  either  defendant  by  the  fact  that  Mr.  Ripley  had  with 
him,  unknown  to  the  defendants,  while  serving  as  a  juror,  three  38  calibre 
cartridges  of  his  own,  or  by  anything  that  he  or  anyone  else  did  or  said 
about  said  cartridges  prior  to  the  rendition  of  the  verdict  in  this  case, 
then  the  defendant'  thus  prejudiced  is  entitled  to  a  new  trial  as  matter  of 
right. 


35. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  a  part  or  the  whole  of  the  trial  of  this  case  three  loaded  38 
calibre  cartridges  of  his  own,  and  if  said  cartridges  were  before  the  ver¬ 
dict  experimented  with,  compared,  or  in  any  way  used  by  himself  or  any 
other  juror  in  such  a  manner  as  might  have  influenced  the  decision  of  any 
juror,  and  if  this  was  unknown  to  the  defendants  and  their  counsel 
until  after  the  verdict,  then  it  is  not  necessary  for  the  defendants  or  either 
of  them  to  show  in  what  way  the  mind  of  any  juror  was  actually  influenced 
by  the  presence  of  said  three  cartridges,  or  what  was  done  with  them  by 
any  juror  during  the  trial  of  the  case,  nor  will  the  Court  speculate  as  to  the 
extent  to  which  the  presence  of  said  three  cartridges  and  what  was  said  or 
done  with  or  about  them  may  have  prejudiced  the  defendants;  but  either 
defendant  who  might  have  been  prejudiced  by  these  occurrences  is  entitled 
to  a  new  trial  as  matter  of  law. 


54 


36. 

If  the  statements  of  fact  attributed  to  Ripley  in  the  affidavit  of  Jere¬ 
miah  J.  McAnarney  are  true,  the  defendant  Vanzetti  is  entitled  to  a  new- 
trial  as  matter  of  law. 

37. 

If  the  statements  of  fact  attributed  to  Ripley  in  the  apdavit  of  Jere¬ 
miah  J.  McAnarney  are  true,  the  defendant  Sacco  is  entitled  to  a  new  trial 
as  matter  of  law. 


38. 

One  of  the  issues  of  fact  in  this  case  was  whether  a  bullet  found  in  the 
body  of  the  deceased  Berardelli  came  from  the  Colt  automatic  pistol  al¬ 
leged  to  have  been  subsequently  taken  from  the  defendant  Sacco,  and  ex¬ 
pert  testimony  v/as  introduced,  both  by  the  Government  and  by  the  de¬ 
fendant  Sacco,  on  this  issue,  involving  among  other  considerations  a  com¬ 
parison  of  marks  upon  shells  alleged  to  have  been  fired  by  way  of  experi¬ 
mentation  in  said  pistol  with  marks  upon  shells  alleged  to  have  been  picked 
up  on  the  ground  at  the  scene  of  the  crime  and  after  the  crime  was  com¬ 
mitted.  If  for  the  purpose  of  determining  this  issue,  or  assisting  in  'the 
determination  thereof,  or  for  the  purpose  of  throwing  light  upon  the  deter¬ 
mination  thereof,  Mr.  Ripley,  the  foreman  of  the  jury,  or  any  other  mem¬ 
ber  or  members  of  the  jury,  used  in  the  discussions  in  the  jury-room  after 
the  close  of  the  evidence  shells  not  introduced  as  exhibits  in  the  case,  but 
taken  into  the  jury-room  by  Mr.  Ripley,  the  foreman  of  the  jury,  without 
the  knowledge  of  the  defendant  Sacco,  then  as  a  matter  of  law  the  verdict 
against  Sacco  must  be  set  aside. 

39. 

If  on  the  trial  of  an  indictment  for  murder  by  shooting  with  a  pistol  or 
pistols,  or  revolver  or  revolvers,  in  which  a  verdict  of  murder  in  the  first 
degree  is  rendered  against  a  defendant  or  defendants,  it  is  subsequently 
and  seasonably  made  to  appear  to  the  Court  as  a  fact  that  without  the* 
knowledge  of  the  defendant  or  defendants,  or  of  their  counsel,  a  member 
of  the  jury  has  had  with  him  during  the  trial  loaded  revolver  cartridges 
not  introduced  as  exhibits  in  the  case  or  admitted  in  evidence,  and  shows 
the  same  to  another  member  or  members  of  the  jury,  and  that  said  cart¬ 
ridges  may  have  been  the  subject  of  discussion  between  two  or  more  mem¬ 
bers  of  the  jury,  and  are  in  any  event  objects  which  by  their  appearance, 
or  by  experiments  which  could  be  conducted  for  the  purpose  of  comparison 
with  exhibits  in  the  case,  or  otherwise,  might  influence  the  jury  in  the  de¬ 
termination  of  any  material  issue  or  issues  of  fact  in  the  case,  then  the 
constitutional  right  of  the  defendant  or  defendants  to  a  fair  and  impartial 
trial  under  the  rules  of  law  have  been  violated,  and  they  are  entitled  to  a 
new  trial  either  as  matter  of  law  or  because  to  refuse  a  new  trial  under 
such  circumstances  would  be  an  abuse  of  discretion,  their  constitutional 
right  being  conferred  both  by  Art.  XII  of  the  Bill  of  Rights  of  the  Consti¬ 
tution  of  Massachusetts,  and  by  the  Fourteenth  Amendment  to  the  United 
States  Constitution. 
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•40. 

Under  the  Constitution  of  this  Commonwealth  every  defendant  is  en¬ 
titled  in  a  criminal  case  to  meet  the  witnesses  against  him  face  to  face,  and 
to  be  fully  heard  in  his  own  defense,  and  no  person  can  be  deprived  of  his 
life  or  liberty  but  by  due  process  of  law.  This  constitutional  provision  is 
violated  in  any  case  where  any  objects  in  the  nature  of  real  evidence  which 
may  have  a  material  bearing  prejudicial  to  the  defendant  upon  any  issue 
or  issues  of  fact  presented  upon  the  trial  of  an  indictment  are,  without  the 
knowledge  of  the  defendant,  introduced  into  the  jury-room  or  exhibited 
to  the  jury  collectively  or  to  any  one  or  more  members  thereof,  whether 
before  or  during  their  deliberations  after  the  close  of  all  the  evidence, 
which  said  objects  have  not  been  introduced  in  evidence  in  the  case;  and 
in  any  case,  where  this  has  occurred  the  Court  has  no  discretion  to  re¬ 
fuse  a  new  trial,  but  must  as  a  matter  of  law,  in  order  to  secure  to  the 
defendant  his  rights  under  the  Constitution  of  this  Commonwealth,  grant 
such  a  defendant  or  defendants  a  new  trial. 

41. 

If  it  be  the  rule  in  civil  cases  that  the  granting  of  a  new  trial  is 
discretionary  with  the  Court  where  objects  which  are  in  their  nature 
pieces  of  real  evidence,  and  may  prejudice  the  rights  of  a  party,  are  with¬ 
out  his  knowledge  introduced  into  the  jury-room  and  examined  or  dis¬ 
cussed  by  the  jury,  that  rule  cannot  be  applied  in  criminal  cases,  and 
especially  in  trials  for  the  crime  of  murder,  without  violating  the  rights 
of  the  defendant  under  Art.  XII  of  the  Declaration  of  Rights  of  the 
Constitution  of  this  Commonwealth ;  and  such  an  occurrence  in  a  criminal 
case  gives  the  defendant  a  right  to  a  new  trial  as  a  matter  of  law. 

42. 

If  on  the  trial  of  an  indictment  for  murder  by  shooting  with  a 
pistol  or  revolver,  where  one  of  the  questions  of  fact  is  whether  a  bullet 
found  in  the  body  of  one  of  the  deceased  came  from  a  pistol  or  revolver 
alleged  to  have  been  taken  from  one  of  the  defendants  after  the  crime  was 
committed,  and  where  expert  evidence  has  been  introduced  on  that  issue 
involving  the  comparison  of  shells  or  cartridges  fired  from  the  pistol 
with  other  shells  alleged  to  have  been  found  at  the  scene  of  the  murder 
shortly  after  the  crime  occurred^  it  appears  as  a  fact  that  during  the 
deliberations  of  the  jury  after  the  close  of  the  evidence  other  loaded  pistol 
cartridges  not  exhibited  in  the  case  and  not  introduced  in  evidence  were 
taken  into  the  jury-room  by  one  of  the  members  of  the  jury  and  exhibited 
to  one  or  more  members  of  the  jury,  and  if  the  shells  of  such  cartridges 
or  some  of  them  bear  marks  or  scratches  indicating  experimentation  there¬ 
with,  and  if  the  presence  of  said  cartridges  in  the  jury-rooni,  or  experi¬ 
mentation  therewith,  by  a  member  or  members  of  the  jury  in  the  jury- 
room  might  have  prejudiced  the  defendants  or  either  of  them,  then  if 
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there  is  a  verdict  of  murder  in  the  first  degree  against  the  defendants, 
the  trial  has  not  been  conducted  in  accordance  with  the  law  of  the  land 
or  due  process  of  law  or  with  the  provisions  of  the  Constitution  of  this 
Commonwealth  or  of  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  and  it  is  not  for  the  Court  to  speculate  about  or  deter¬ 
mine  the  question  whether  or  to  what  extent  the  defendants,  or  either  of 
them,  were  in  fact  prejudiced  by  the  presence  of  such  cartridges  in  the 
jury-room  as  aforesaid,  but  the  duty  of  the  Court  is  as  a  matter  of  law 
to  grant  to  the  defendant  or  defendants  a  new  trial. 

43. 

One  of  the  issues  of  fact  in  this  case  was  whether  the  Harrington 
&  Richardson  revolver  claimed  to  have  been  found  on  the  person  of  the 
defendant  Vanzetti  at  the  time  of  his  arrest,  together  with  the  shells 
therein,  was  originally  the  property  of  the  deceased,  Barardelli,  and  in 
connection  therewith  much  testimony  was  introduced,  including  the  testi¬ 
mony  of  experts  both  by  the  Government  and  by  the  defendant  Vanzetti 
on  this  issue,  involving  among  other  considerations  the  question  of  the 
age  of  the  shells  alleged  to  have  been  found  in  the  gun  taken  from 
Vanzetti  and  the  time  when  said  shells  were  secured.  If  for  the  purpose 
of  determining  this  issue. or  assisting  in  the  determination  thereof,  or  for 
the  purpose  of  throwing  light  upon  the  determination  thereof,  Mr.  Ripley, 
the  foreman  of  the  jury,  used  his  personal  knowledge  as  to  when  he  secured 
his  shells  and  the  age  of  same  as  a  basis  of  comparison  with  the  shells 
alleged  to  have  come  from  the  gun  of  Vanzetti,  and  used  said  information 
or  might  have  used  said  information  for  the  purpose  of  testing  the 
credibility  of  the  testimony  of  the  defendant  Vanzetti  on  the  same  issue, 
or  any  other  member  of  the  jury  or  members  of  the  jury  had  communi¬ 
cated  or  might  have  had  communicated  to  them  the  knowledge  of  the  said 
Ripley  on  said  issue  with  reference  to  his  own  shells,  and  discussed  with 
said  Ripley  his  own  intimate  personal  knowledge  of  the  history  of  his 
own  shells  and  the  age  thereof,  all  without  the  knowledge  of  the  defendant 
Vanzetti,  then  as  a  matter  of  law  the  verdict  against  Vanzetti  must  be 
set  aside. 

The  following  rulings  are  requested  as  an  alternative  in  case 
such  of  the  previous  rulings  as  assert  the  right  of  the  defendants  to 
a  new  trial  as  matter  of  law  are  refused. 

44. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury  in  this 
case,  had  with  him  during  a  part  of  the  trial  of  the  case  three  loaded  38 
calibre  cartridges,  as  stated  in  the  affidavit  of  Jeremiah  J.  McAnarney, 
and  used  said  cartridges  in  any  way  in  reaching  any  conclusion  adverse 
to  the  defendant  Vanzetti,  then  to  refuse  a  new  trial  to  Vanzetti  would 
be  an  abuse  of  discretion. 
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45. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury  in  this  case, 
had  with  him  during  a  part  of  the  trial  of  the  case  three  loaded  38 
calibre  cartridges,  as  stated  in  the  affidavit  of  Jeremiah  J.  McAnarney, 
and  used  said  cartridges  in  any  way  in  reaching  any  conclusion  adverse 
to  the  defendant  Sacco,  then  to  refuse  a  new  trial  to  Sacco  would  be  an 
abuse  of  discretion. 

46. 

If  it  be  the  fact  that  Ripley  had  with  him  in  the  jury-room  three 
loaded  38  calibre  cartridges  of  his  own,  which  he  had  possessed  for  a 
“very  long  time,”  and  if  during  the  trial  he  made  a  comparison  or  com¬ 
parisons  between  those  three  cartridges  and  the  five  cartridges  (Exhibit 
32)  taken  from  Vanzetti’s  revolver,  then  to  refuse  a  new  trial  to  Van- 
zetti  v/ould  be  an  abuse  of  discretion. 

47. 

If  it  be  the  fact  that  Ripley  had  with  him  in  the  jury-room  three 
loaded  38  calibre  cartridges  of  his  own,  which  he  had  possessed  for  a 
“very  long  time,”  and  if  during  the  trial  he  made  a  comparison  or  com¬ 
parisons  between  those  three  cartridges  and  the  five  cartridges  (Exhibit 
32)  taken  from  Vanzetti’s  revolver,  then  to  refuse  a  new  trial  to  Sacco 
would  be  an  abuse  of  discretion. 


48. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  any  part  of  the  trial  three  loaded  38  calibre  cartridges  of  his 
own,  which  he  had  possessed  for  a  “very  long  time,”  and  at  some  time 
before  the  verdict  v/as  rendered  discussed  with  some  other  juror  or 
jurors  his  said  three  cartridges  in  connection  with  the  cartridges  (Exhibit 
32)  taken  from  Vanzetti’s  revolver,  then  to  refuse  Vanzetti  a  new  trial 
would  be  an  abuse  of  discretion. 

49. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  any  part  of  the  trial  three  loaded  38  calibre  cartridges  of  his 
own,  which  he  had  possessed  for  a  “very  long  time,”  and  at  some  time 
before  the  verdict  was  rendered  discussed  with  some  other  juror  or  jurors 
his  said  three  cartridges  in  connection  with  the  cartridges  (Exhibit  32) 
taken  from  Vanzetti’s  revolver,  then  to  refuse  Sacco  a  new  trial  would 
be  an  abuse  of  discretion. 


50. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre 
cartridges  of  his  own  which  he  had  possessed  for  a  “very  long  time,”  and 
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if  before  the  verdict  was  rendered  he  or  any  other  juror  or  jurors  made 
a  comparison  or  comparisons  betv/een  said  three  cartridges  and  any  of 
the  Vanzetti  cartridges  (Exhibit  32),  or  made  tests  of  any  of  said  cart¬ 
ridges  for  hardness,  or  pressed  one  of  the  Ripley  cartridges  into  the 
muzzle  of  the  Vanzetti  revolver,  or  as  an  aid  to  any  comparison  or  ex¬ 
periments  placed  distinguishing  marks  upon  the  primers  of  the  Ripley 
cartridges,  then  to  refuse  a  new  trial  to  Vanzetti  would  be  an  abuse  of 
discretion. 

51. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges 
of  his  own  which  he  had  possessed  for  a  “very  long  time,”  and  if  before 
the  verdict  was  rendered  he  or  any  other  juror  or  jurors  made  a  com¬ 
parison  or  comparisons  between  said  three  cartridges  and  any  of  the 
Vanzetti  cartridges  (Exhibit  32),  or  made  tests  of  any  of  said  cartridges 
for  hardness,  or  pressed  one  of  the  Ripley  cartridges  into  the  muzzle  of 
the  Vanzetti  revolver,  or  as  an  aid  to  any  comparison  or  experiments 
placed  distinguishing  marks  upon  the  primers  of  the  Ripley  cartridges, 
then  to  refuse  a  new  trial  to  Sacco  would  be  an  abuse  of  discretion. 

52. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cart¬ 
ridges  which  he  had  possessed  for  a  “very  long  time,”  and  if  for  purposes 
of  determining  the  comparative  age  of  said  three  cartridges  and  any  or 
all  of  the  cartridges  (Exhibit  32)  taken  from  the  Vanzetti  revolver,  any 
comparisons  or  experiments  were  made  by  Ripley  or  any  other  juror  or 
jurors  between  the  Ripley  cartridges  or  any  of  them  and  the  Vanzetti 
cartridges  or  any  of  them,  then  to  refuse  a  new  trial  to  Vanzetti  would 
be  an  abuse  of  discretion. 

53. 

If  it  be  the  fact  that  Mr.  Ripley,  the  foreman  of  the  jury,  had  with 
him  during  a  part  of  the  trial  of  this  case  three  loaded  38  calibre  cartridges 
which  he  had  possessed  for  a  “very  long  time,”  and  if  for  purposes  of 
determining  the  comparative  age  of  said  three  cartridges  and  any  or  all 
of  the  cartridges  (Exhibit  32)  taken  from  the  Vanzetti  revolver,  any 
comparisons  or  experiments  were  made  by  Ripley  or  any  other  juror  or 
jurors  between  the  Ripley  cartridges  or  any  of  them  and  the  Vanzetti 
cartridges  or  any  of  them,  then  to  refuse  a  new  trial  to  Sacco  would  be 
an  abuse  of  discretion. 

54. 

If  it  be  the  fact  that  Mr.  Ripley  or  any  other  juror  might  have  been 
influenced  adversely  to  either  defendant  by  the  fact  that  Mr.  Ripley  had 
with  him,  unknown  to  the  defendants,  while  serving  as  a  juror,  three  38 
calibre  cartridges  of  his  own,  or  by  anything  that  he  or  anyone  else  did 
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or  said  about  said  cartridges  prior  to  the  rendition  of  the  verdict  in  this 
case,  then  to  refuse  the  defendant  thus  prejudiced  a  new  trial  would  be 
an  abuse  of  discretion. 

By  their  attorneys, 

William  G.  Thompson, 

Arthur  D.  Hill. 


Commonwealth  of  Massachusetts. 


Norfolk,  ss. 


Superior  Court 
Criminal  Session 
No.  5546 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Decision  on  Request  For  Rulings  on  Motion  For  New  Trial 

1. 

Requests  for  rulings  from  Paragraph  1  to  12  inclusive  are  given. 

2. 

Request  13  is  denied  on  the  ground  that  the  district  attorney,  for 
the  purposes  of  these  supplementary  motions  for  a  new  trial,  made  no 
admissions  of  fact  that  I  find  are  binding  upon  the  Commonwealth. 

3. 

Requests  from  Paragraph  14  to  54  inclusive  (excepting  16)  are  denied 
on  the  ground  that  the  facts  upon  which  the  requests  are  based  have  not 
been  established,  and  therefore  immaterial. 

4. 

Under  the  16th  request  I  find  that  defendants  and  their  counsel  had 
no  knowledge  of  the  possession  of  said  three  cartridges  by  said  Ripley, 
and  that  they  exercised  due  diligence  in  bringing  the  fact  of  such  posses¬ 
sion  to  the  attention  of  the  Court.  I  also  find  that  the  rest  of  said 
request  is  not  based  upon  established  facts. 

(Signed)  WEBSTER  THAYER. 
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Copy 

Time  extended  for  filing  exceptions  on  the  Motions  for  New  Trial 
until  Oct.  8,  1924. 

(Signed)  WEBSTER  THAYER, 

J.  S.  C. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Commonwealth 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Motion  for  New  Trial 
Decision  on  Ripley  Motion 

The  motion  for  a  new  trial  now  under  consideration  was  called,  at 
the  argument,  the  “RIPLEY  MOTION,”  and  the  affidavits  attached  to  it 
were  called  the  “McANARNEY  AFFIDAVIT.”  I  shall  follow  these  desig¬ 
nations. 

I  have  decided  to  write  an  extended  decision  on  this  motion,  because 
the  able  and  exhaustive  argument  of  counsel  who  argued  it  deserves  it 
and  because  I  believe  that  the  defendants  and  the  Commonwealth,  both 
parties  to  the  indictment,  have  a  right  to  know  the  reasons  that  have 
compelled  my  decision.  One’s  faith  in  his  decisions  should  always  be  an 
open  book  to  the  people  of  the  Commonwealth. 

Law  Points 

There  is,  in  my  judgment,  a  deeper  rooted  question  involved  in  this 
motion  than  the  one  that  was  argued  by  counsel,  which  related  to  the 
admissibility  of  the  hearsay  declarations  of  a  deceased  juror  in  criminal 
prosecutions ;  that  is  the  question  that  I  have  in  mind  relates  to  the  right 
to  invade  the  private  sanctity  of  the  jury  room  both  inside  or  out  by 
allowing  jurors  themselves  to  testify  to  their  own  misconduct. 

This  question  might  be  better  understood  by  asking  this  one:  Could 
Mr.  Ripley,  if  living,  impeach  his  own  verdict  by  testifying  to  his  own 
acts  of  misconduct,  if  there  were  any?  This  would  seem  to  be  pretty 
doubtful  as  a  matter  of  law.  The  law  applies  to  misconduct  in  the  jury 
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room,  as  well  as  outside  of  it,  during  a  trial.  See  Com.  vs.  White,  147 
Mass.  76.  Chief  Justice  Shaw,  in  Chadbourne  vs.  Franklin,  5  Gray  page 
315,  expressed  the  law  very  clearly  in  this  State  when  he  said;  “The 
modern  practice  has  been  uniform  not  to  entertain  a  motion  to  set  aside 
a  verdict  on  the  ground  of  error,  mistake  irregularity  or  misconduct  of 
the  jury  or  any  of  them  on  the  testimony  of  one  or  more  jurors;  it  rests, 
we  think,  on  sound  consideration  or  public  policy.”  If  Mr.  Ripley  could 
not  in  person  testify  to  his  own  acts  of  misconduct  if  there  were  any, 
then  his  declarations  of  the  same  acts  of  misconduct  to  Mr.  McAnarney 
would  be  incompetent.  If  Mr.  Ripley  could  not  impeach  his  own  verdict  in 
person,  because  it  would  be  against  sound  public  policy,  the  same  policy 
would  not  be  defeated  by  doing,  indirectly,  through  Mr.  McAnarney  what 
could  be  done  directly  through  Mr.  Ripley.  See:  Warren  vs.  Spencer 
Water  Co.  143  Mass.  155-165. 

This  same  rule  of  law  would  seem  to  apply  to  hearsay  declarations 
of  a  deceased  witness,  under  General  Laws  Chap.  273,  Section  65.  See: 
Hasey  vs.  Boston  228,  Mass.  516. 

But  it  is  not  my  purpose  to  decide  this  motion  on  any  stringent  law 
of  public  policy.  It  would  be  fairer  to  the  Commonwealth,  to  the  de¬ 
fendants,  and  to  the  jurors  who  are  charged  with  misconduct,  to  decide 
the  motion  on  its  true  merit. 

In  so  doing,  I  shall  at  all  times  assume  that  the  privacy  of  the  jury 
room  has  not  been  invaded  in  any  respect. 

Finding  of  Facts 

On  April  15th,  1920,  about  3  p.  m.,  Fred  A,  Parmenter,  a  paymaster 
and  Alessandro  Berardelli,  his  guard,  were  murdered  in  cold  blood.  On 
May  5th,  1920,  both  defendants  were  arrested  while  riding  on  an  electric 
car  that  was  going  to  Brockton,  Massachusetts,  from  West  Bridgewater, 
the  defendant  Sacco  having  then  in  his  possession  a  loaded  Colt  auto¬ 
matic  pistol  of  .32-calibre,  and  the  defendant  Vanzetti  a  loaded  Harring¬ 
ton  &  Richardson  revolver  of  38  calibre,  which,  with  the  cartridges 
therein,  is  directly  involved  in  the  motion  now  under  consideration.  It 
should  be  borne  in  mind  that  the  Vanzetti  Harrington  &  Richardson 
revolver  played  no  part  whatever  in  the  murder  of  either  Parmenter  or 
Berardelli,  for  the  claim  of  the  Commonwealth  was,  that  the  Vanzetti 
revolver  belonged  to  Berardelli  and  was  taken  from  his  pocket  sometime 
during  the  shooting. 

On  the  14th  day  of  July,  1921,  the  jury  returned  verdicts  of  “guilty” 
of  murder  in  the  first  degree  against  both  defendants.  On  November 
8th,  1921,  this  motion  for  a  new  trial  was  filed,  to  which  was  attached 
the  “McAnarney  Affidavit.” 

Said  motion  and  the  affidavit  (the  motion  being  based  upon  the  facts 
alleged  in  said  affidavit)  charge  that  Walter  Ripley,  who  was  foreman  of 
the  jury,  with  misconduct,  in  that  he  brought  to  the  trial  of  these  cases 
in  his  vestpocket  and  had  them  with  him  at  the  trial,  three  .38  calibre 
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cartridges,  and  that  he  made  such  use  of  them  during  the  trial  as  might 
prejudice  the  defendants  from  having  a  fair  and  impartial  trial  because 
there  were  not  legitimate  exhibits  introduced  as  evidence  in  said  case. 

Walter  Ripley  died  on  the  10th  day  of  October,  1921,  about  three 
months  after  the  return  of  the  verdict. 

The  so-called  McAnarney  affidavit  is  the  foundation  upon  which  this 
motion  must  rest;  and  for  the  purpose  of  this  motion,  it  is  admitted  in 
evidence  for  the  fullest  consideration. 

As  the  very  outset,  it  should  be  always  borne  in  mind  that  the 
McAnarney  affidavit  is  based  upon  hearsay  statements  made  by  Mr.  Rip¬ 
ley  during  his  lifetime  to  one  of  the  counsel  for  the  defendants.  No 
affidavit  or  written  statement  was  ever  signed  by  Ripley,  nor  does  the 
affidavit  show  that  one  was  ever  prepared  for  his  signature  during  his 
lifetime. 

This  being  true,  the  proof  of  the  declarations  of  Ripley  depends  upon 
the  ability  of  the  human  mind  and  the  retentiveness  of  the  human  memory 
to  retain,  re-state,  and  interpret  correctly,  what  in  fact  Ripley  said  and 
what  in  fact  he  intended  to  say. 

In  passing  judgment  upon  this  affidavit,  two  things  must  be  carefully 
considered:  First,  what  statements  did  Mr.  Ripley  actually  make  and 
what  did  he  intend  to  make;  Secondly,  did  the  acts  that  are  alleged  to 
ha,ve  been  omitted  by  Mr.  Ripley  ever  in  fact  have  a  real  existence?  If 
the  alleged  acts  never  had  a  real  existence,  the  establishment  of  such  fact 
ought,  necessarily,  to  control  more  hearsay  declarations  as  to  what  did 
take  place.  As  a  matter  of  common  knowledge,  the  human  mind,  al¬ 
though  endowed  with  the  highest  attributes  of  probity  and  integrity,  is 
subject  to  weakness  and  imperfection  in  retaining,  repeating,  and  re¬ 
producing,  with  substantial  accuracy,  what  one  person  says  to  another 
has  actually  taken  place.  A  correct  and  accurate  translation  of  the 
speech  of  another  depends  upon  many  different  things;  it  is  unnecessary 
for  us  to  repeat  them,  suffice  it  for  me  to  quote  from  Professor  Greenleaf 
on  Evidence,  16th  Edit.,  Section  200,  in  which  he  says : 

“With  respect  to  all  verbal  admissions  it  must  be  observed  that 
they  ought  to  be  received  with  great  caution.  The  evidence,  con¬ 
sisting  as  it  does  in  the  mere  repetition  of  oral  statements,  is  sub¬ 
ject  to  much  imperfection  and  mistake;  the  party  himself  either  being 
misinformed  or  not  having  correctly  expressed  his  own  meaning,  or 
the  v/itness  having  misunderstood  it.” 

If  this  principle  of  interpretive  evidence  is  essential  in  establishing 
the  existence  or  non  existence  of  certain  facts  in  human  investigations, 
then  the  McAnarney  affidavit  should  be  considered  with  the  greatest  care 
and  caution  before  the  honor,  the  reputation,  and  the  memory  of  said 
Ripley  should  be  besmirched  or  tarnished  with  acts  of  misconduct  while 
serving  as  foreman  of  the  jury  in  these  cases.  For  it  must  be  remem¬ 
bered  that  from  the  general  experience  of  mankind  that  the  highest  degree 
of  integrity  is  no  guaranty  of  positive  observation  nor  of  perfect  recol¬ 
lection  or  memory. 
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This  principle  of  investigation,  whenever  the  truth  is  being  sought, 
should  be  applied  to  every  individual,  no  matter  how  high  his  standing 
may  be  in  his  profession  or  in  the  business  world,  when  he  attempts  to 
repeat  the  oral  declarations  of  others. 

In  connection  with  this  subject  and  inquiry,  it  should  be  remembered 
that  the  jury  returned  their  verdicts  on  the  14th  day  of  July,  1921;  that 
the  affiant  had  had  two  conversations  with  Mr.  Ripley,  the  first  soon 
after  the  verdicts  were  returned  and  the  second  on  the  7th  day  of  October, 
1921,  at  Brockton,  Massachusetts  (whether  or  not  this  meeting  was  by 
chance  does  not  appear,  but  it  is  a  fact  that  both  the  affiant  and  Mr.  Ripley 
lived  in  Quincy)  ;  that  at  the  first  interview  he  was  informed  by  Mr. 
Ripley  about  his  having  these  three  .28  calibre  cartridges  in  his  vest  pocket 
during  the  trial,  and  when  he  first  discovered  it;  that  on  Ocober  7th,  1921 
the  said  affiant  had  a  second  interview  with  said  Ripley  in  regard  to  said 
three  .38  calibre  cartridges  as  set  forth  in  said  affidavit;  that  said  Ripley 
died  on  October  10th,  1921 ;  that  no  affidavit  or  written  statement  was  ever 
signed  by  him  nor  even  prepared  for  his  signature,  as  far  as  the  evidence 
shows,  during  his  lifetime,  although  nearly  three  months  expired  between 
the  time  of  the  first  interview  and  Ripley’s  death. 

This,  to  my  mind,  is  a  significant  fact,  if  Mr.  Ripley’s  statements 
were  of  importance,  why  some  affidavit  was  not  prepared  for  his  signature 
during  his  lifetime,  especially  when  we  take  into  consideration  the  fact 
that  a  jury  had  then  found  these  two  defendants  guilty  of  murder  in 
the  first  degree  and  that  said  affidavit  was  not  sworn  to  until  November 
8th,  1921,  by  Mr.  McAnarney. 

With  these  facts  in  mind,  in  dealing  with  a  question  that  depends 
upon  the  retentiveness  of  the  human  memory,  it  becomes  the  duty  of  the 
Court  to  study  and  examine,  with  the  utmost  care  and  deliberation,  all 
of  the  affidavits  filed  on  both  sides,  with  the  ultimate  purpose  of  deter¬ 
mining  what  acts  or  conduct,  if  any,  were  committed  by  Mr.  Ripley  that 
might  prejudice  the  rights  of  these  defendants.  To  determine  the  exis¬ 
tence  or  non-existence  of  these  acts  would  seem,  clearly,  to  be  the  key  that 
would  unlock  this  important  question,  for  if  it  should  be  determined 
that  the  alleged  material  acts  and  conduct  of  said  Ripley  never  had  a  real 
existence,  then  the  mere  verbal  declarations  or  claims  that  they  did  exist 
would  seem  to  be  pretty  effectively  controlled. 

Let  us  now  consider  the  material  allegations  set  forth  in  the  affidavit, 
and  the  claims  of  the  defendants  based  upon  such  allegations,  that  tend 
to  prove  misconduct  on  the  part  of  the  said  Ripley. 

Allegations  of  Misconduct 

1.  At  the  first  interview,  affiant  alleges  that  said  Ripley  told  him 
that  he  did  bring  said  three  .38  calibre  cartridges  with  him  to  the  court¬ 
house  on  May  31st,  1921,  the  day  when  he  was  summoned  to  appear  as  a 
juror.  It  is  also  alleged  that  Mr.  Ripley  said  how  he  happened  to  bring 
them  with  him  there  and  when  he  first  discovered  them  in  his  vest 
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pocket.  Mr.  Ripley’s  statement,  to  the  effect  as  to  how  he  happened  to 
bring  them  to  Court  is  as  follows :  that  on  the  30th  day  of  May,  1921,  he 
(Ripley)  expected  to  act  as  one  of  the  officials  at  a  Firemen’s  Muster, 
and  in  anticipation  thereof  he  took  from  the  said  .38  calibre  Harrington 
&  Richardson  revolver  owned  by  him  for  twenty  years  previous,  three 
.38  calibre  shells  loaded  with  powder  and  ball  and  put  them  in  his  vest 
pocket  and  then  loaded  the  said  revolver  with  blank  cartridges,  anti¬ 
cipating  that  same  would  be  used  by  him  at  said  Firemen’s  Muster  for 
the  purpose  of  giving  signals  in  connection  with  various  competitions,  and 
that  he  did  not  recall  that  he  had  said  shells  in  his  vest  pocket  until  the 
Vanzetti  revolver  was  admitted  in  evidence.  (There  is  no  claim  that  Mr. 
Ripley’s  Harrington  &  Richardson  revolver  was  ever  brought  by  him  to 
the  court-house.) 

2.  That  on  or  about  Friday,  October  7th,  1921,  at  Brockton,  Massa¬ 
chusetts,  when  the  affiant  commented  about  the  markings  or  scratches 
upon  the  percussion  cap  of  each  of  the  shells,  the  said  Ripley  refused  to 
state  how  or  when  said  shells  v/ere  marked ;  that  when  he  placed  the  shells 
side  by  side  with  the  Vanzetti  shells  in  Court,  it  seemed  to  him  that  his 
shells  (Ripley’s)  were  a  trifle  larger  than  Vanzetti’s,  and  he  made  his 
comparison  during  the  trial  and  before  verdict;  and  that  when  affiant 
asked  him  what  was  said  and  what  was  done  with  reference  to  said 
shells  by  his  fellow- jurors  or  by  himself  he  (Ripley)  said  there  was 
discussion  of  the  same  but  who  participated  in  it  and  what  was  said  he 
refused  to  state. 

Briefly  stated,  the  important  allegations  are:  1.  the  one  in  which  it 
is  alleged  that  during  the  trial  and  before  verdict  he  (Ripley)  placed  his 
shells  side  by  side  with  Vanzetti’s  and  that  his  seemed  a  trifle  larger  than 
Vanzetti’s;  2.  that  there  was  discussion  in  regard  to  the  shells  between 
Ripley  and  some  of  the  jurors  but  who  participated  in  it  and  what  was 
said  he  (Ripley)  refused  to  state;  and,  3.  Ripley’s  refusal  to  state  how 
and  when  said  shells  were  marked  on  the  percussion  cap.  Two  of  them 
were  straight  scratches  and  one  was  an  (x) . 

At  this  point,  I  desire  to  make  this  finding  of  act,  that  said  Ripley 
brought  with  him  to  the  court  house,  innocently  and  thoughtlessly  the  said 
three  cartridges.  And  I  also  find  that  whatever  Ripley  said  or  did  in 
relation  to  said  three  cartridges,  he  never  intended  to  prejudice  in  any 
manner  the  rights  of  the  defendants. 

In  addition  to  the  allegations  set  forth  in  the  McAnarney  affidavit, 
it  was  claimed  by  counsel,  which  claim  was  based  largely  upon  the  opinion 
given  in  the  affidavit  of  one  Albert  H.  Hamilton,  an  expert  of  experience 
on  fire-arms  and  ammunitions,  of  Auburn,  New  York,  “that  Ripley  or 
some  other  juror  at  some  time  during  the  trial  experimented  with  Ripley’s 
and  Vanzetti’s  cartridges  and  the  Vanzetti  revolver  by  testing  the  three 
Ripley  bullets  and  three  of  the  Vanzetti  bullets  for  hardness  with  their 
finger-nails,  by  pressing  one  of  the  Ripley  cartridges  into  the  nozzle  of 
the  Vanzetti  revolver;  that,  in  connection  with  these  experiments  and  as 
an  aid  to  his  comparison,  some  juror  marked  the  three  primers  of  the 
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Ripley  cartridges  with  such  marks  that  they  might  be  distinguished  not 
only  from  all  the  Vanzetti  cartridges  but  also  from  one  another;  that  at 
least  one  of  the  purposes  in  making  these  experiments  and  comparisons 
was  to  determine  the  age  of  the  Vanzetti  cartridges  (Exhibit  32)  in  the 
sense  of  the  period  of  time  since  they  had  been  taken  from  the  original 
package  or  packages:  and  that  the  conclusion  that  would  naturally  be 
drawn  by  such  juror  or  jurors  as  participated  in  these  experiments  or 
comparisions  was  both  unfavorable  to  Vanzetti  in  the  sense  of  tending  to 
discredit  the  testimony  given  by  him  in  court  and  erroneous.” 

The  determination  of  the  question  of  whether  or  not  these  markings, 
comparisons  and  experiments  were  made  by  any  of  the  jurors,  as  claims 
by  the  defendants  and  denied  by  the  Commonwealth,  becomes  exceedingly 
important.  If  these  markings  were  made  by  the  said  Ripley,  who  had 
been  Chief  of  Police  of  the  City  of  Quincy  for  some  time,  or  by  anybody 
else,  before  these  cartridges  were  ever  brought  to  court  by  Mr.  Ripley, 
and  none  of  the  jurors  made  them,  nor  compared,  nor  experimented  with 
them  in  connection  with  the  Vanzetti  cartridges  and  revolver,  then  the 
defendants  have  failed,  by  a  fair  preponderance  of  the  evidence,  to  estab¬ 
lish  these  facts  or  the  truth  of  the  allegations  set  forth  in  the  Ripley  motion 
and  affidavits  accompanying  the  case.  It  is  not  enough  to  show  that  there 
are  some  kind  of  marking  on  the  cartridges,  but  it  must  appear  that  they 
were  made  by  one  or  more  of  the  jurors,  during  the  trial. 

In  ascertaining  what  are  the  facts,  I  desire  to  ask  this  question,  for 
it  may  be  of  great  help  in  ascertaining  the  truths.  When  and  where  did, 
and  could,  the  jurors  have  had  in  their  possession  the  Vanzetti  cartridges 
and  revolver  for  their  use,  either  for  marking,  comparison  or  experimen¬ 
tation?  In  my  judgment,  not  until  they  retired  to  their  jury  room  to 
reach  their  verdicts.  This  is  necessarily  so  because  the  jurors  never  had 
the  possession  of  the  Vanzetti  cartridges  and  Vanzetti  revolver  until 
the  cases  had  been  submitted  to  them  for  their  final  determination.  Until 
that  time  came,  they  were  in  the  exclusive  custody  of  Sheriff  Capen  by 
express  order  of  the  Court. 

If  it  is  claimed  now,  as  was  in  argument  of  counsel,  when  a  question 
was  propounded  to  him  by  the  Court,  that  these  comparisons  and  experi¬ 
ments  might  have  been  made  by  Ripley  or  any  of  the  jurors  when  the 
Vanzetti  cartridges  and  revolver  were  passed  from  juror  to  juror  for 
inspection  as  exhibits,  it  would  seem  inconceivable  that  any  of  these  things 
could  be  done  in  open  court,  in  the  presence  of  counsel  on  both  sides,  in 
the  presence  of  many  deputy  sheriffs,  and  in  a  crowded  court-room,  and 
not  a  single  eye  see  anything  of  the  kind.  It  is  unbelievable  that  Mr. 
Ripley,  or  any  of  the  jurors,  could,  in  open  court,  press  a  Ripley  bullet  in 
the  nozzle  of  the  Vanzetti  revolver  or  experiment  with  the  Ripley  cart¬ 
ridges  and  the  Vanzetti  cartridges  by  testing  them  with  the  fingernails 
to  determine  their  hardness,  in  open  court,  and  not  a  single  eye  see  even 
one  of  these  things  done.  It  is  also  beyond  belief  that  Mr.  Ripley,  in  open 
court,  would  take  from  his  vest  pocket  his  cartridges  and  mark  the  three 
primers,  in  order  that  they  might  be  distinquished  from  the  Vanzetti 
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cartridges.  It  is  highly  improbable  that  Mr.  Ripley  would  think,  in  open 
court,  of  taking  his  cartridges  from  his  vest  pocket  for  any  purpose  what¬ 
ever,  and  it  is  still  more  improbable  that  he  could  have  done  this  and 
nobody  in  the  world  see  him  do  it. 

This  argument  would  seem  to  fall  to  the  ground  by  the  weight  of 
its  own  weakness. 

Having  eliminated  the  possibility  of  these  things  having  been  done  in 
open  court,  we  proceed  to  the  next,  and  most  important  question,  which 
is  this:  Were  the  Ripley  cartridges  produced,  compared,  discussed,  or 
experimented  with,  by  Mr.  Ripley  or  any  of  the  jurors  after  they  had 
retired  to  their  rooms  in  order  to  reach  a  verdict?  Who  ought  to  be  able 
to  answer  that  question  better  than  the  eleven  surviving  jurors,  if  they 
are  honest,  truthful  and  conscientious  men?  And  why  should  we  not 
find  them  such?  And  that  do  they  say,  by  their  affidavit  under  oath, 
'took  place  in  the  jury  room?  In  answering  this  question,  I  desire  to  read 
from  the  affidavit  of  John  F.  Dever,  because  he  sat  near  Mr.  Ripley: 
and  he  says  “I,  John  F.  Dever,  being  duly  sworn,  on  oath  depose  and 
say:  That  I  was  one  of  the  jurors  who  sat  in  the  trial  of  the  above  case; 
that  I  know  Walter  Ripley  who  was  foreman  of  the  jury  in  said  case; 
and  that  I  sat  near  said  Ripley  in  the  jury  room  during  the  deliberation 
of  the  jury  in  said  case;  that  at  no  time  to  my  knowledge  was  any  bullet 
produced  or  shown  by  said  Ripley  during  the  said  deliberation,  and  that 
no  object  other  than  the  exhibits  in  said  case  were  produced,  shown  or 
discussed  in  said  jury  room  during  said  deliberation.” 

The  other  two  jurors  have  made  oath  to  substantially  the  sam.e  state¬ 
ment.  Yet,  notwithstanding  the  affidavit  of  Mr.  Dever,  so  strong,  posi¬ 
tive  and  clear  in  its  meaning,  corroborated,  as  it  is  by  the  affidavits  of 
the  other  ten  jurors  who  made  oath  to  the  same  statement,  I  am  re¬ 
quested  to  find  that  these  statements,  made  under  oath,  by  the  eleven 
surviving  jurors  are  not  true,  and  in  addition  to  this  finding  I  should  find 
as  a  fact  that  these  Ripley  cartridges  were  produced;  that  they  were 
compared  with  the  Vanzetti  bullets  and  that  they  were  experimented  with 
in  the  jury  room  during  their  final  deliberation.  Such  a  request,  based 
upon  a  hearsay  affidavit  of  what  a  deceased  juror  said  to  one  of  the 
counsel  for  the  defendants,  who  must  have,  although  of  high  standing  at 
the  Bar,  that  interest,  enthusiasm  and  bias  in  his  client’s  cause  that  must 
naturally  and  necessarily  accompany  the  relationship  of  attorney  and 
client,  and  also  upon  the  opinion  of  an  expert  that  is  based  upon  certain 
facts,  the  existance  of  which  is  denied  by  the  eleven  surviving  jurors,  is 
a  grave  one.  But  the  responsibility  placed  upon  the  Court  in  passing 
judgment  upon  such  a  request  is  a  far  graver  one. 

If  the  Ripley  cartridges  were  never  produced,  shown  or  discussed  in 
the  jury  room  after  the  Vanzetti  cartridges  and  revolver  were  turned  over 
to  the  jury  as  exhibits,  it  is  perfectly  clear  that  they  or  any  of  them 
could  not  have  pressed  a  Ripley  cartridges  into  the  nozzle  of  Vanzetti’s 
revolver,  or  made  finger  nail  impressions  upon  the  Ripley  and  Vanzetti 
cartridges,  or  have  made  cut  marks  upon  the  primers  of  the  Ripley  cart- 
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ridges,  or  have  made  any  examinations  of  the  discoiorings  of  the  Ripley 
and  Vanzetti  cartridges  with  a  view  of  fixing  the  time  when  they  were 
removed  from  the  original  packages,  as  claimed  in  the  opinion  of  Mr. 
Hamilton.  If  the  Ripley  cartridges  were  never  produced,  shown  or  dis¬ 
cussed,  then  Mr.  Ripley  could  not  have  taken  these  cartridges  from  his 
vest  pocket  and  compared  them  with  the  Vanzetti  cartridges  in  the  jury 
room  for  the  purpose  of  ascertaining  their  sizes  and  then  discussing  them 
with  other  jurors,  as  alleged  in  the  McAnarney  affidavit. 

To  ascertain  whether  or  not  the  alleged  statement  of  Mr.  Ripley,  to 
the  effect  that  he  (Ripley)  placed  his  cartridges  and  the  Vanzetti  cart¬ 
ridges  side  by  side  and  it  seemed  to  him  that  his  were  a  triffe  larger,  was 
made  as  the  result  of  a  careful  physical  examination,  I  made  such  a 
comparison  myself;  and  I  find  that  the  Ripley  and  Vanzetti  cartridges, 
not  only  looked,  to  the  naked  eye,  to  be  of  the  same  size,  but  they  were, 
both  by  actual  measurement  in  length  and  circumference.  It  would  there¬ 
fore  seem  that  this  alleged  statement  could  not  have  had  a  disturbing  in¬ 
fluence  over  the  other  jurors  or  even  Ripley  himself,  because  they  could 
discover  by  actual  physical  observation  that  it  was  not  a  fact.  To  be 
consistent  with  the  allegations  in  the  affidavit,  and  the  oath  of  the  eleven 
surviving  jurors,  Ripley  in  my  judgment,  was  simply  describing  a  mental 
comparison,  rather  than  an  actual  physical  one.  I  am  rather  inclined  to 
believe  that  it  was  one  of  those  cases  where  witness  received  certain 
impressions  from  a  conversation  and  then  drawa  from  such  impressions, 
erroneous  inferences  of  fact  or  conclusions. 

If  the  Ripley  bullets  were  never  produced,  shown  or  discussed  in 
the  jury  room,  there  could  have  been  no  comparison  between  the  Ripley 
and  Vanzetti  cartridges  as  to  discoloration  as  one  claimed  by  counsel  of 
defendants,  for  the  purpose  of  attacking  the  credibility  of  the  Vanzetti 
evidence  given  by  him  at  the  trial.  It  was  claimed  that  because  the 
discolorations  were  about  the  same,  that  the  discoloration  would  tend  to 
contradict  Vanzetti  when  he  testified  that  he  had  had  the  revolver  about 
three  months. 

If  age  depends  upon  corrosion,  I  found,  upon  comparison  between 
the  eight  bullets,  that  four  of  the  Vanzetti  bullets  were  perceptibly  freer 
from  corrosion  and  were  brighter  than  the  Ripley  bullets.  I  also  found 
that  one  of  the  Vanzetti  bullets  was  more  discolored  and  more  corrosion 
upon  it  than  even  the  Ripley  Bullets,  which  would  tend  to  prove,  if  the 
cartridges  were  purchased  at  the  same  time,  that  the  corrosion  depends 
not  upon  age  but  upon  the  treatment  cartridges  have  received  since  they 
were  removed  from  the  original  package.  It  was  argued  or  claimed  that 
this  discoloration  might  have  been  noticed  by  jurors  during  the  trial, 
and  perhaps  when  Vanzetti’s  cartridges  were  passed  from  juror  to  juror 
as  exhibits,  that  this  discoloration  might  be  used  by  them  to  discredit  the 
testimony  of  Vanzetti  as  to  the  time  when  he  purchased  the  Harringon  & 
Richardson  revolver;  for  it  was  claimed  that  if  the  cartridges  were  old, 
that  would  be  more  consistent  with  the  claim  that  they  belonged  to  Berer- 
delli  rather  than  the  defendant,  and  if  the  cartridges  belonged  to  Berer- 
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delli,  then  they  might  find  that  the  Harrington  &  Richardson  revolver 
found  upon  Vanzetti  at  the  time  of  the  arrest  belonged  to  Bererdelli,  as 
claimed  by  the  Commonwealth. 

Now,  let  us  examine  the  facts  in  regard  to  this  claim.  The  Vanzetti 
cartridges  and  revolver  were  introduced  in  evidence  within  the  first  week 
of  the  trial.  At  that  time  Vanzetti  had  not  testified  and  he  did  not 
testify  until  several  weeks  thereafter. 

To  believe  that  the  jury  carried  in  their  mind  these  discolorations 
on  the  Vanzetti  bullets,  for  the  purpose  of  later  discrediting  the  testimony 
of  Vanzetti  who  did  not  testify  until  several  weeks  thereafter  would  seem 
to  be  altogether  too  fanciful,  too  decidedly  ingenious,  and  not  at  all  con¬ 
vincing.  It  is  true  that  said  Ripley  did  show,  to  two  or  three  of  the  jurors, 
at  some  time  before  the  jury  retired  to  consider  their  verdict,  said  three 
cartridges,  and  that  there  was  some  talk  of  discussion  about  them  (but 
not  the  Vanzetti  cartridges)  and  what  that  talk  or  discussion  was,  whether 
favorable  .or  unfavorable  to  the  defendant,  does  not  appear,  or  when  it 
was,  before  the  jury  finally  retired;  none  of  the  jurors  could  recall.  If 
the  jurors  would  not  recall  what  that  conversation  was,  bearing  in  mind 
the  tremendous  gravity  of  the  issues  involved,  it  would  not  seem  as 
though  it  could  be  very  material  or  important,  and  if  not,  I  fail  to  see 
how  it  could,  or  might,  have  created  any  disturbing  influence  in  the 
minds  of  the  jurors  against  these  defendants. 

I  therefore  find  that  the  mere  production  of  the  Ripley  cartridges 
and  the  talk  or  discussion  about  them  did  not  create  such  disturbing  or 
prejudicial  influence  that  might  in  any  way  affect  the  verdict  or  operate 
in  any  way  whatsoever  to  the  prejudice  of  the  defendants,  or  either  of 
them. 

Furthermore,  the  affidavits  of  the  eleven  surviving  jurors  have  been 
strongly  corroborated  by  the  affidavit  of  Captain  VanAmbergh  in  which 
he  flatly  contradicts  the  opinions  of  Mr.  Hamilton,  for  instance  he  con¬ 
firms  the  fact  that  the  land  marks  upon  the  Ripley  bullet  were  never 
made  by  pressing  it  into  the  nozzle  of  the  Vanzetti  revolver.  He  gave 
measurements  of  the  land  marks  on  the  Vanzetti  revolver  and  of  the 
land  cuts  on  the  Ripley  bullet,  and  the  difference  between  the  two  clearly 
proved  that  the  land  marks  on  the  Ripley  bullet  were  never  made  by  the 
Vanzetti  revolver.  Captain  Van  Ambergh  also  confirmed  the  fact  that 
the  land  cuttings  on  the  Ripley  bullet  were  very  much  nearer  the  land 
measurements  of  the  Ripley  Harrington  &  Richardson  revolver  than  the 
Vanzetti  revolver. 

It  must  be  borne  in  mind  that  Mr.  Ripley  had  been  Chief  of  Police 
for  the  City  of  Quincy  for  some  time,  and  that  he  had  had  the  cartridges 
and  revolver  for  some  years.  Is  it  not  more  reasonable  to  presume  that 
he  must  have  taken  these  cartridges  out  of  his  pocket  many  times  during 
those  years,  and  that  he  took  the  cartridges  out  of  their  chamber  at 
different  times  and  that  these  marks  upon  said  cartridges  were  there 
made,  rather  than  believe  that  eleven  jurors  have  deliberately  committed 
perjury?  Mr.  Ripley  took  these  three  cartridges  out  of  the  revolver  the 
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very  clay  before  he  came  to  court,  and  what  he  may  have  done  with  them 
then  does  not  appear.  The  important  question  is,  not  whether  Mr.  Rip¬ 
ley  or  somebody  else  made  these  marks  on  the  Ripley  bullets  but,  did  any 
of  the  jurors  make  them  at  any  time  during  the  trial?  That  is  the 
question  and  on  this  question  I  find  that  none  of  them  were  so  made  by 
any  of  said  jurors.  This  finding  includes  land  marks,  cuttings,  any  marks 
on  the  primers,  fingernail  marks,  and  all  other  marks  or  scratches. 

Great  force  was  laid,  by  counsel,  on  that  part  of  the  McAnarney 
affidavit  in  which  it  is  alleged  Mr.  Ripley  refused  to  ansv/er  certain  ques¬ 
tions  propounded  by  Mr.  McAnarney.  By  the  use  of  the  word  “refused,” 
it  was  claimed  that  Mr.  Ripley  had  some  improper  motive  or  some  desire 
to  conceal  the  truth.  Is  this  claim  fair  to  Mr.  Ripley? 

In  the  first  place,  if  Mr.  Ripley  desired  to  conceal  the  truth,  he  was 
under  no  obligation  to  talk  at  ail  with  Mr.  McAnarney.  In  the  next 
place,  it  is  noticeable  that  the  exact  language  used  by  Mr.  Ripley  was 
not  stated,  but,  rather,  a  characterization  of  it.  The  substitution  even 
of  one  word  in  place  of  the  word  “refused”  the  word  selected  by  the  affiant 
might  change  the  whole  complexion  as  to  the  true  meaning  Mr.  Ripley  had 
in  mind.  At  any  rate,  I  am  not  willing  to  blacken  the  memory  of  Mr. 
Ripley  and  to  pronounce  those  eleven  surviving  jurors  as  falsifiers  under 
oath  by  claim  of  counsel  that  are  so  weak,  so  fragile,  and  so  unsatisfactory ; 
for  it  should  be  borne  in  mind  that  jurors,  whose  work  is  greater  and 
whose  responsibility  under  the  law,  is  far  more  important  than  that  of  the 
presiding  justice  have  rights  that  even  he  should  honor  and  respect. 

Furthermore,  it  would  be  much  easier  for  me  and  more  consistent 
with  one’s  natural  desire  when  taking  into  consideration  the  gravity  of 
the  issues  involved  in  this  motion,  to  shift  my  responsibility  upon  others 
by  granting  a  new  trial.  If  I  should  so  do,  however,  it  would  not  be  on 
my  part  the  exercise  of  that  discretion  that  was  defined  by  Chief  Justice 
Rugg,  in  Davis  vs.  Boston  Elevated  Railway,  234  Mass,  on  pages  496-497, 
when  he  said,  speaking  for  the  full  court 

“Discretion  means  a  sound  judicial  discretion,  enlightened  by 
intelligence  and  learning,  controlled  by  sound  principles  of  law,  of 
firm  courage  combined  with  the  calmness  of  a  cool  mind,  free  from 
partiality,  not  swayed  by  sympathy,  nor  warped  by  prejudice  nor 
moved  by  any  kind  of  influence  save  alone  the  overwhelming  passion 
to  do  that  which  is  just.” 

To  grant  motion  for  new  trials  on  this  motion  would  be,  on  my 
part,  an  arbitrary  exercise  of  a  judicial  discretion  uncontrolled  by  sound 
principles  of  law  and  a  high  sense  of  justice,  because  I  would  take  away, 
without  legal  justification,  rights  that  clearly  belonged  to  the  Common¬ 
wealth.  To  take  away  arbitrarily  rights  that  belonged  to  the  Common¬ 
wealth  is  just  as  unfair  and  unwarranted  in  law  as  it  is  to  take  away  rights 
that  belong  to  the  defendants,  for  the  rights  of  each  stand  upon  the  same 
foundation  of  absolute  equality.  For  this  reason,  the  court  charged  the 
jury,  just  before  retiring  to  their  room  that  “they  (the  jury),  with  un- 
flincing  impartiality  and  courage,  must  stand  between  the  Commonwealth 
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and  these  defendants,  guarding  and  protecting  the  rights  of  each,  in  order 
that  truth  and  justice  should  be  established.”  The  law  places  this  same 
solemn  responsibility  and  duty  upon  me  at  the  present  time. 

Again,  if  this  motion  should  be  arbitrarily  granted,  it  would  mean 
that  every  verdict  would  be  unsafe  if  perchance  one  of  the  jurors  should 
happen  to  be  taken  away.  Still  again,  if  this  motion  for  a  new  trial  based 
upon  the  hearsay  statements  made  by  a  deceased  juror  to  a  counsel  for 
the  defendants  under  such  circumstances  as  are  herein  disclosed,  it 
would  result  in  smirching  the  honor,  integrity  and  good  name  of  twelve 
honorable  jurors,  by  a  decision  that  never  could  be  justified  because  it 
would  not  be  “controlled  by  either  the  sound  principles  of  law”  nor  by 
the  simplest  rules  of  sound  judgment,  reason,  truth,  and  common  sense. 

Decision 

From  my  finding  of  facts,  as  hereinbefore  set  forth  and  others  not 
specifically  mentioned,  I  decline  to  grant  new  trials  based  upon  the  so- 
called  “Ripley  Motion”  and  all  affidavits  filed  therewith  and  the  same  is 
herein  and  hereby  denied. 

WEBSTER  THAYER, 

Justice  Superior  Court. 

Filed  October  1,  1924. 

A  true  copy,  attest: 

Robert  B.  Worthington, 

Clerk. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
Motion  No.  5545  -  No.  5546 

Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti. 

Fifth  Supplementary  Motion  For  New  Trial  of 
Bartolomeo  Vanzetti. 

Comes  now  the  defendant,  Bartolomeo  Vanzetti,  above  named  and 
moves  that  he  be  granted  a  new  trial  herein  on  the  following  grounds: 
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1.  That  he  is  informed  and  upon  such  information  alleges  the  facts 
to  be  that  a  microscopic  examination  of  the  cannalure  and  nurls  of  the  so- 
called  mortal  bullet,  exhibit  18,  by*  means  of  a  Bausch  and  Lomb  profes¬ 
sional  compound  microscope  equipped  with  their  Filar  micrometer,  an 
instrument  that  can  measure  1/100000  of  an  inch,  reveals  and  a  com¬ 
parison  of  same  with  the  alleged  six  Winchester  cartridges  alleged  to  have 
been  found  in  Sacco’s  pistol  or  pocket  at  the  time  of  arrest  by  means  of 
the  same  microscope  reveals  vital,  serious  and  substantial  differences  as 
between  the  cannalure  and  nurls  or  the  so-called  mortal  bullet  and  the 
cannalure  and  nurls  appearing  on  each  of  the  so-called  six  Winchester 
cartridges  alleged  to  have  been  taken  from  Sacco  at  the  time  of  arrest; 
such  differences  being  indicative  and  proof  of  the  fact  that  the  so-called 
mortal  bullet  was  manufactured  at  a  time  different  from  the  manufacture 
of  the  so-called  six  Winchester  cartridges  alleged  to  have  been  found  in 
the  possession  of  Sacco  at  the  time  of  arrest. 

2.  That  he  is  informed  and  upon  such  information  alleges  the  fact 
to  be  that  the  so  called  Sacco  pistol,  exhibit  28,  did  not  fire  the  so  called 
mortal  bullet,  exhibit  18,  and  by  way  of  new  and  independent  evidence 
thereof,  discovered  since  the  trial  of  the  above  entitled  cause,  and  which 
evidence  the  defendant  was  unable  to  secure  previous  to  or  during  the  trial 
of  the  above  entitled  cause  notwithstanding  due  and  diligent  effort  made 
by  him  and  his  counsel,  sets  forth  the  following  matters  and  things. 

(a)  A  microscopic  examination  by  means  of  a  Bausch  and  Lomb  pro¬ 
fessional  compound  microscope  equipped  as  hereinbefore  set  forth  of  the 
so  called  three  Van  Amburg  bullets  and  of  the  so  called  three  Proctor  bul¬ 
lets  as  fired  for  testing  purposes  at  Lowell  and  a  comparison  of  same  with 
the  so  called  mortal  bullet,  exhibit  18,  under  the  same  microscope,  reveals 
vital,  serious  and  substantial  differences  as  between  the  so  called  Van 
Amburg  and  Proctor  bullets  and  the  so  called  mortal  bullet,  exhibit  18. 

(b)  That  a  microscopic  measurement  with  the  Bausch  and  Lomb 
microscope  equipped  as  hereinbefore  set  forth  of  each  of  the  six  lands  and 
of  the  six  grooves  on  the  bullets  and  on  each  of  the  three  bullets  fired 
respectively  by  Van  Amburg  and  Proctor  at  Lowell  differ  from  the  meas¬ 
urement  of  each  of  the  six  lands  and  each  of  the  six  grooves  of  the  so 
called  mortal  bullet,  exhibit  18. 

(c)  That  a  microscopic  examination  with  the  Bausch  and  Lomb 
microscope  hereinbefore  referred  to  of  each  of  the  six  lands  and  six  grooves 
on  the  so  called  Sacco  gun  reveals  that  they  conform  with  each  of  the  six 
lands  and  six  grooves  appearing  on  each  of  the  so  called  Proctor  bullets 
and  Van  Amburg  bullets  as  fired  at  Lowell. 

(d)  That  a  microscopic  examination  with  the  Bausch  and  Lomb 
microscope  as  hereinbefore  described  of  the  rim  of  the  barrel  of  the  so 
called  Sacco  gun  reveals  that  the  same  does  not  conform  with  each  of  the 
six  lands  and  six  grooves  appearing  on  the  so  called  mortal  bullet,  exhibit 
18. 
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3.  That  a  microscopic  examination  with  the  Bausch  and  Lomb  mic¬ 
roscope  as  hereinbefore  described  of  the  so  called  four  Fraher  shells  and 
a  comparison  of  same  under  the  same  microscope  with  the  three  shells 
fired  by  Van  Amburg  and  the  three  shells  fired  by  Proctor  at  Lowell 
through  the  so  called  Sacco  pistol  and  the  facts  revealed  by  said  microscope 
indisputably  eliminate  by  physical  data  the  so  called  Sacco  pistol  as  having 
been  the  pistol  through  which  any  one  or  more  of  the  so  called  Fraher 
shells  was  fired  for  the  following  reasons : 

(a)  The  character  of  the  ejector  marks  on  each  and  all  of  the  so 
called  Fraher  shells  reveals  vital,  serious  and  substantial  differences  as 
between  the  said  ejector  marks  on  the  so  called  Fraher  shells  and  the  ejec¬ 
tor  marks  appearing  on  the  shells  fired  from  the  Sacco  gun  by  Proctor  and 
Van  Amburg  at  Lowell. 

(b)  The  character  of  the  marks  as  made  by  the  firing  pin  on  the 
primer  on  each  and  all  of  the  so  called  Fraher  shells  reveals  vital,  serious 
and  substantial  difference  as  between  the  character  of  the  marks  appear¬ 
ing  on  the  primers  on  the  said  Fraher  shells  and  those  appearing  on  the 
primers  of  the  shells  fired  by  Proctor  and  Van  Amburg  at  Lowell. 

(c)  The  character  of  the  ‘'flow-back”  appearing  on  the  primer  and 
caused  by  the  impact  of  the  firing  pin  against  the  primer  on  the  Fraher 
shells  reveals,  vital,  serious  and  substantial  differences  from  the  character 
of  the  “flow  back”  appearing  on  the  shells  fired  by  Proctor  and  Van  Am¬ 
burg  at  Lowell. 

(d)  The  relative  position  of  the  firing  pin  dent  appearing  on  the 
primer  on  the  Fraher  shells  is  vitally  different  from  that  revealed  on  the 
Proctor  and  Van  Amburg  shells  as  fired  at  Lowell. 

(e)  The  condition  of  the  interior  of  the  firing  pin  dent  on  the  Fraher 
shells  reveals  vital,  serious  and  substantial  differences  from  that  revealed 
by  the  shells  by  Proctor  and  Van  Amburg  at  Lowell  through  the  Sacco  gun. 

(f)  The  embossing  appearing  on  the  primer  around  the  dent  made 
by  the  impact  of  the  primer  as  against  the  bushing  of  the  firing  pin  at 
the  time  of  the  explosion  of  the  shell  as  the  same  appears  on  the  so-called 
Fraher  shells,  reveals  vital,  serious  and  substantial  difference  from  the 
file  marks  upon  the  bushing  of  the  so-called  Sacco  pistol,  while  the  em¬ 
bossing  appearing  on  the  primer  of  the  shells  fired  at  Lowell  by  Van  Am¬ 
burg  and  Proctor  from  Sacco’s  pistol  does  conform  to  the  file  marks  ap¬ 
pearing  on  the  bushing  of  the  Sacco  pistol. 

That  each  and  all  of  the  hereinbefore  set  forth  matters  and  things 
have  come  to  the  knowledge  of  the  defendant  and  of  his  counsel  since  the 
trial  of  the  above  entitled  cause ;  that  each  and  all  of  the  said  matters  and 
things  refer  to  matters  that  were  not  covered  by  the  testimony  taken  on 
the  trial  of  this  cause. 

That  each  and  all  of  said  matters  deal  with  not  the  general  issues  of 
what  kind  of  a  gun  did  discharge  the  mortal  bullet  and  did  discharge  any 
one  or  more  of  the  so-called  Fraher  shells  but  do  deal  with  technical  and 
mechanical  details  of  manufacture  of  a  particular  gun  or  of  a  particular 
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cartridge,  which  peculiarities  become  evident  solely  by  specific  tool  mark¬ 
ings,  explosion  markings  and  isolated  peculiarities  which  can  be  revealed 
and  are  revealed  solely  by  examination  under  a  high  power  microscope 
such  as  has  been  hereinbefore  referred  to  and  which  peculiarities  become 
then  evident  to  the  human  eye  and  which  then  constitute  a  solid  and  sub¬ 
stantial  foundation  for  an  opinion,  which  opinion  however  is  not  predicated 
upon  guess  work  or  surmise  or  conjecture  but  upon  physical  data  plainly 
evident  to  the  eye  registered  upon  the  bullet  or  shell  in  question  and  find¬ 
ing  their  corollary  in  the  gun  that  discharged  same. 

That  none  of  the  experts  hereinbefore  testifying  in  this  case,  that 
is,  either  Mr.  Burns  nor  Mr.  Fitzgerald  for  the  defendant,  nor  Mr.  Proc¬ 
tor  nor  Mr.  Van  Amburg  for  the  Commonwealth,  used  any  such  micro¬ 
scope  as  has  been  hereinbefore  described  or  any  microscope  of  in  any  wise 
corresponding  power  or  power  sufficient  to  disclose  the  above  matters. 

That  the  matters  and  things  hereinbefore  set  forth  are  vital  to  a  just 
and  fair  determination  of  the  issues  involved. 

Wherefore,  the  defendant  prays  that  upon  the  hearing  of  this  mo¬ 
tion  he  may  be  granted  a  new  trial  herein. 

Jeremiah  J.  McAnarney 
Thomas  F.  McAnarney 
Attorneys  for  Bartolomeo  Vanzetti. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  In  the  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Supplemental  Motion  for  New  Trial. 

Now  comes  the  defendants  and  each  of  them  in  the  above  entitled 
case  and  by  way  of  supplement  to  their  fifth  motion  for  a  new  trial  filed 
in  April,  1923,  move  that  they  be  granted  a  new  trial  by  reason  of  each 
and  all  of  the  matters  and  things  set  forth  in  the  affidavits  of  Albert  H. 
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Hamilton,  Wilbur  F.  Turner,  Augustus  H.  Gill,  and  William  H.  Proctor, 
previously  filed  in  support  of  said  fifth  motion. 

By  their  Attorney, 

Wm.  G.  Thompson 


1923,  Nov.  5 


Filed  by  leave  of  Court. 

Attest:  W.  E.  Everett,  Asst.  Clerk. 


A  true  copy.  Attest : 

R.  B.  Worthington,  Clerk. 


Commonwealth  of  Massachusetts. 


Norfolk,  ss. 


Superior  Court 
Criminal  Session 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Albert  H.  Hamilton 

Albert  H.  Hamilton,  being  first  duly  sworn,  deposes  and  says  that  for 
the  past  thirty-eight  years  he  had  been  and  now  is  a  resident  of  the  City 
of  Auburn,  State  of  New  York. 

That  he  is  a  graduate  of  Pharmacy,  Chemistry  and  Microscopy  of  the 
former  New  York  College  of  Pharmacy,  which  is  now  a  department  of  the 
Columbia  University,  located  in  the  City  of  New  York. 

That  for  the  past  thirty-seven  years  his  profession  has  been  that  of 
Micro-chemical  investigator  and  criminalogist  in  connection  with  the  in¬ 
vestigation  of  crimes  and  persons  suspected  of  crime. 

That  as  such  an  investigator  he  originated  a  scientific  micro-chemical 
method  of  examination  of  exhibits  in  suspected  homicide  and  suicide  cases 
by  which  the  exhibits  examined  under  a  high  power  microscope,  reveal  the 
truth  concerning  their  creation  and  history. 

That  he  has  been  called  as  such  an  expert  in  one  hundred  and  sixty- 
five  homicide  cases  and  a  very  large  number  of  lesser  crimes  throughout 
the  United  States  from  Maine  to  Arizona. 
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That  for  many  years  his  entire  time  has  been  given  to  this  character 
of  work;  that  about  90%  of  his  criminal  investigations  have  been  in  re¬ 
sponse  to  calls  from  prosecuting  attorneys  and  investigating  authorities, 
district  attorneys,  sheriffs,  police  departments  and  detective  agencies 
throughout  the  United  States. 

That  he  has  been  called  for  special  expert  work  along  these  and  other 
lines  by  several  attorney-Generals  of  the  State  of  New  York,  the  United 
States  Postal  Department,  and  in  special  senatorial  investigations  in  New 
York  State  and  North  Dakota. 

That  for  the  past  fifteen  years  his  entire  time  has  been  given  to  this 
and  similar  scientific  analytical  work. 

That  in  connection  with  his  work  in  gun  shot  cases  he  has  visited 
often,  during  the  past  thirty-five  years,  the  various  American  cartridge, 
revolver,  and  pistol  factories ;  critically  inspected  the  machines  used,  their 
products,  the  work  of  their  machine  tools,  and  the  peculiarities  of  manu¬ 
facture  that  give  individuality  to  a  gun  or  cartridge.  That  he  has  studied 
those  details  that  enable  one  to  recognize  the  particular  manufacture  of  a 
gun  or  a  cartridge  and  has  also  studied  those  details  that  enable  one  to 
recognize  an  individual  gun  and  cartridge  as  distinguished  from  all  other 
guns  of  the  same  make  and  the  bullet  fired  through  that  particular  gun  as 
distinguished  from  any  other  bullet  fired  through  any  other  gun  of  like 
make. 

That  he  has  fired  many  thousands  of  cartridges  of  various  calibres  in 
revolvers,  pistols,  rifles  and  shot  guns  for  test  purposes  and  examined 
critically  the  products  and  results  from  those  test  shots;  that  many  of 
these  test  shots  have  been  fired  into  human  cadavers. 

That  in  many  of  the  homicide  cases  in  which  he  has  been  called  one 
of  the  main  questions  was:  “Did  the  mortal  bullet  pass  through  the  dis¬ 
puted  gun?” 

That  his  attention  was  first  specifically  directed  to  this  pending  case 
as  against  Nicola  Sacco  and  Bartolomeo  Vanzetti  by  reading  a  short  press 
article  in  some  newspaper  while  in  Auburn,  New  York,  some  time  in  1921 
or  1922  after  the  trial  and  when  some  form  of  a  motion  was  being  made 
for  a  new  trial. 

That  this  article  stated  that  a  sharp  line  of  demarcation  existed  as  be¬ 
tween  Commonwealth  and  defense  witnesses  as  to  their  veracity  and  that 
the  experts  called  upon  to  testify  as  to  the  fatal  bullet  having  passed 
through  the  disputed  gun  of  the  defendant  Sacco  were  in  direct  contradic¬ 
tion  of  each  other.  That  because  of  these  press  statements  the  affiant  sent  a 
brief  letter  to  the  Judge  named  in  the  paper,  stating  in  effect  and  to  his  best 
recollection,  that  if  the  letter  was  not  improper  he  desired  to  state  that 
there  was  a  method  by  which  the  exhibits  in  the  case  could  be  so  examined 
that  they  would  reveal  the  truth  regardless  of  what  was  claimed  by  either 
side. 

That  he  expected  at  the  time  that  the  letter  might  be  turned  over 
jointly  to  the  District  Attorney  and  counsel  for  the  defense.  That  no 
reply  v/as  received. 
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That  the  matter  passed  from  his  recollection  until  some  time  in  the 
month  of  February  1923  he  was  interviewed  upon  a  train,  between  Port¬ 
land,  Maine,  and  Boston,  Massachusetts,  by  one  Frank  Silbey,  a  reporter 
for  the  Boston  Globe,  relative  to  his  opinion  upon  a  certain  claim  of  the 
Commonwealth  in  this  case  as  to  the  mortal  bullet  having  passed  through 
the  Sacco  gun. 

That  the  affiant  declined  to  give  an  opinion  unless  he  could  first  ex¬ 
amine  the  exhibits  in  his  own  way,  explaining  to  said  Silbey  that  there 
are  two  kinds  of  identifying  marks : 

1.  Those  that  simply  show  identity  between  the  mortal  bullet 
and  the  calibre  and  the  manufacturer  of  some  gun.  That  these  can 
be  seen  by  the  naked  eye  or  by  the  use  of  a  simple  magnifying  glass. 

2.  Those  accidental  tool  marks  explosion  marks  and  injuries  that 
are  discovered  only  by  the  use  of  a  high  power  compound  microscope 
in  the  hands  of  a  skilled,  trained  observer,  but  which  once  discovered 
can  be  readily  shown  to  Court  and  jury  by  this  microscope  or  by  photo¬ 
graphs. 

That  these  are  the  only  absolutelj^  identifying  marks  as  to  the  identity  be¬ 
tween  the  mortal  bullet  and  the  given  suspected  gun. 

That  the  first  set  of  identification  marks  cannot  be  used  for  the  second. 
That  the  first  set  of  identification  marks  comprises  such  marks  as  the 
general  or  average  width  of  the  lands  and  grooves ;  the  shape  of  sides  of 
the  lands,  the  kind  of  ejector  marks  left  upon  the  shells,  the  general  shape 
of  “flowback”  around  the  firing  pin  dent,  et  cetera. 

That  the  second  set  of  microscopic  marks  are  without  limit  or  fixed 
kind  as  they  are  nearly  all  accidental  in  origin,  arising  from  the  relation¬ 
ship  of  the  suspected  bullet  and  suspected  gun.  They  include  defects,  rust 
pits,  etc.,  at  the  muzzle  edge,  but  not  those  within  the  barrel  remote  from 
the  muzzle  end.  That  rust  spots  within  the  barrel,  scoring  scraping,  et 
cetera,  do  not  identify  either  the  manufacturer  or  a  particular  gun.  They 
identify  nothing  because  clean,  new,  unrusted  guns,  fresh  from  the  fac¬ 
tory  do  the  same.  They  also  include  a  complete  set  of  measurements  of 
each  land  and  groove  taken  consecutively,  the  style,  and  shape  and  quality 
of  workmanship  of  the  edges  of  lands  in  the  weapon  and  the  land  marks 
upon  the  bullet ;  and  the  condition  of  the  roll  of  the  metal  along  the  sides 
of  the  lands.  That  on  a  suspected  shell,  claimed  to  have  been  fired  from  a 
suspected  gun,  the  determination  of  the  question  of  whether  or  not  it  was 
fired  from  a  suspected  gun  involved  microscopic  examination  and  geomet¬ 
rical,  fine  measurements  of  the  angular  and  circular  shape  of  the  ejector 
mark  of  the  ejected  shell,  likewise  of  the  claw  mark  on  suspected  shell,  a 
comparison  of  same  with  the  gun  itself,  and  with  other  shells  known  to 
have  been  fired  from  the  suspected  gun.  It  likewise  involves  the  determina¬ 
tion  of  the  kind  of  gilding  metal,  the  markings  upon  the  primer,  upon  the 
firing  dent,  the  imperfections  upon  the  firing  pin  shown  in  the  firing  pin 
dent,  the  file  markings  upon  the  firing  pin  bushing  and  the  imprint  made 
by  same  upon  the  facing  of  the  primer,  the  kind  of  metal  in  the  primer, 
the  diameter  and  depth  of  the  firing  pin  dent  and  its  location  in  the  primer ; 
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and  a  comparison  of  all  of  these  matters  with  shells  known  to  have  been 
tired  from  the  suspected  gun. 

That  the  affiant  next  learned  of  this  case  when,  on  or  about  March 
twentieth  1923,  he  received  an  inquiry  from  Fred  H.  Moore  as  to  his 
charges  to  come  to  Boston,  examine  tne  exhibits  and  review  the  expert 
testimony. 

That  the  affiant,  without  answering  the  question  of  the  said  Moore, 
shortly  thereafter  went  to  Boston,  and,  on  arrival,  informed  the  said  Moore 
that  he  was  in  the  City.  That,  in  conference  with  the  said  Moore,  the  said 
Moore  stated  to  the  affiant  the  general  substance  of  the  conflict  in  the  testi¬ 
mony  of  experts  upon  the  trial  in  the  above  entitled  case. 

He  further  stated  to  the  affiant  that,  as  counsel  for  the  defendants 
herein,  he  was  vitally  concerned  in  learning  the  whole  truth  with  reference 
to  four  fundamental  questions : 

(1)  Had  the  hammer  of  the  so-called  Vanzetti  revolver  been  replaced 
by  a  new  hammer  since  the  so-called  revolver  left  the  factory  of 
the  Harrington  &  Richardson  Company? 

(2)  Were  one  or  more  of  the  so-called  Fraher  shells  fired  from  the 
so-called  Sacco  pistol? 

(3)  Was  the  so-called  mortal  bullet  fired  from  the  Sacco  pistol? 

(4)  Was  the  so-called  mortal  bullet  discharged  from  a  cartridge  of 
the  same  date  of  manufacture  as  any  one  or  more  of  the  cart¬ 
ridges  found  in  Sacco’s  possession  at  the  time  of  his  arrest? 

Said  Moore  stated  that  he  wanted  answers  to  these  questions  independent 
of  the  testimony  of  any  expert  heretofore  called  and  answers  that  would 
be  subject  to  mathematical  and  photographic  proof  that  others,  not  ex¬ 
perts,  could  see.  He  specifically  stated  that  he  was  anxious,  so  far  as  pos¬ 
sible,  to  eliminate  mere  opinion. 

That  the  affiant  then  stated  to  the  said  Moore  that,  in  order  to  do  this, 
it  would  be  necessary  to  examine  all  exhibits  under  a  high  power  compound 
microscope  and  reproduce,  so  far  as  modern  photographic  processes  would 
allow  by  photo-micrographs,  what  was  disclosed  by  the  microscope.  That 
the  fine  measurements  that  would  have  to  be  made  by  the  affiant  of  the 
so-called  mortal  bullet  and  the  so-called  Sacco  pistol,  should  be  checked  up 
by  some  skilled,  microscopic  observer  other  than  the  affiant,  because  proof 
of  this  character  was  not  subject  to  photographic  reproduction.^  That 
such  microscopic  measurements  would  vary  microscopically  on  different 
days  under  changed  atmospheric  conditions  but  the  relative  relationship 
of  such  measurements  as  made  under  different  atmospheric  conditions  be¬ 
tween  the  so-called  mortal  bullet,  the  so-called  Sacco  pistol  and  test  bullets 
would  not  vary  in  any  appreciable  amount. 

In  this  same  connection,  the  affiant  also  stated  to  the  said  Moore  that 
he  desired  to  read  and  study  carefully  all  of  the  testimony  of  experts  in 
the  above  entitled  case,  as  called  both  by  the  Commonwealth  and  by  the 
defense. 

That  thereafter,  on  April  6,  1923,  and  continuing  to  and  inclusive  of 
April  7,  1923,  in  the  presence  of  the  District  Attorney  of  Norfolk  County, 
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or  some  representatives  of  his  office,  and  in  the  presence  of  the  sheriff  of 
Norfolk  County,  or  some  representative  of  his  office,  the  affiant  did  make 
examination  of  the  following  exhibits  in  this  case: 

Exhibit  27 ;  known  as  Vanzetti  revolver. 

Exhibits  19,  20,  21,  24  and  25,  being  five  automatic  32  calibre  pistol 
bullets,  marked  1,  2,  4  X  and  5. 

Exhibit  30;  four  exploded  32  calibre  shells;  one  a  Winchester,  on  a 
Remington  U.  M.  C.  and  two  Peters  manufacture  and  known  as  Fraher 
shells. 

Exhibit  34;  three  Winchester  32  calibre  automatic  pistol  exploded 
shells  by  Van  Amberg  at  Lowell,  Mass.,  known  as  the  “Van  Amberg 
Lowell  test  shells.” 

Exhibit  33 ;  three  32  calibre  automatic,  pistol  cartridge  exploded  shells, 
Peters  manufacture,  known  as  “Proctor  Lowell  test  shells.” 

Exhibit  18  ;  the  mortal  bullet  number  three,  a  32  calibre  automatic 
pistol  cartridge  bullet. 

Exhibit  35 ;  known  as  the  three  Van  Amberg  Lowell  test  bullets;  Win¬ 
chester  32  automatic  pistol  cartridge  bullets. 

Exhibit  36;  known  as  the  three  Proctor-Lowell  test  bullets,  from  32 
calibre  automatic  pistol  Peters  cartridges. 

Exhibit  28 ;  a  32  calibre  Colt  automatic  pistol,  number  219722,  known 
as  the  defendant  Sacco’s  pistol. 

Exhibit  31 ;  containing  a  collection  of  mixed  manufacture  of  32  calibre 
automatic  pistol  cartridges  including  six  cartridges  of  Winchester 
manufacture. 

That  previous  to  the  making  of  this  examination  the  affiant  had  read 
all  of  the  testimony  as  given  by  all  of  the  experts  in  the  trial  of  this  case, 
and  had  made  copious  notes  of  said  testimony. 

That  in  the  examination  of  said  exhibits  the  affiant  first  used  a  simple 
microscope,  followed  by  a  Bausch  and  Lomb  professional  compound  mic¬ 
roscope,  equipped  with  their  filar  micrometer,  an  instrument  that  can 
measure  1/100,000  of  an  inch. 

That  a  photograph  of  said  compound  microscope  as  used  by  the  affiant 
is  incorporated  with  and  made  a  part  of  this  affidavit,  on  page  nineteen  of 
the  album  of  photographs  filed  herewith. 

That  upon  April  sixth  and  April  seventh,  1923,  the  dates  hereinbefore 
referred  to,  the  affiant  had  present  with  him,  one  Wilbur  F.  Turner,  expert 
photographer  of  the  City  of  Boston,  and  from  time  to  time,  as  the  affiant’s 
examination  of  said  exhibits  proceeded,  directed  the  said  Turner’s  atten¬ 
tion  to  various  matters  and  things  appearing  upon  said  exhibits  under  the 
microscope,  and  then  directed  the  said  Turner  to  photo-micrograph  said 
matters  so  indicated.  That  the  said  Turner,  then  and  there,  in  the  presence 
of  representatives  of  the  District  Attorney’s  office  and  the  Sheriff’s  office, 
made  said  photographs. 

That,  at  that  time  and  place,  the  conditions  for  making  photographic 
micrographs  were  not  such  as  to  enable  the  said  Turner  to  do  all  that  was 
required.  That,  thereafter,  the  said  exhibits,  under  an  order  of  this  court, 
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were  taken  to  the  studio  of  the  said  Turner  in  the  City  of  Boston  and 
further  photo-micrographs  were  made.  That  the  affiant  has  filed  herewith 
and  makes  a  part  hereof,  the  said  photo-micrographs  as  made  by  the  said 
Turner,  under  the  directions  of  the  affiant,  same  appearing  on  pages  1,  2, 
3,  4,  5,  6,  7,  12,  13,  14,  15,  16,  17  and  18  of  said  album. 

That  the  photographs  appearing  on  pages  eight  and  nine  of  said  album 
are  photographs  of  a  drawing  made  by  the  affiant  to  scale  one  to  twenty- 
five  times  of  the  measurements  of  the  bore  of  the  Sacco  pistol,  the  lands 
and  grooves  therein  and  the  lands  and  grooves  of  the  mortal  bullet. 

That  affiant’s  examination  of  said  exhibits  was  directed  to  the  termina¬ 
tion  of  the  answer  to  the  questions  heretofore  indicated,  as  propounded  by 
the  said  Moore,  and  to  the  incidental  and  collateral  questions  arising  in 
connection  with  the  questions  put  to  him  by  the  said  Moore  and  his  reading 
of  the  testimony  of  experts  heretofore  called. 

In  determining  my  answer  to  question  (1)  that  is  whether  the  hammer 
of  the  so-called  Vanzetti  revolver,  exhibit  27,  had  at  any  time  since  it  left 
the  factory  been  removed  and  a  new  one  substituted,  I  made  a  microscopic 
examination  of  the  various  screws  marked  1,  2,  3  and  4  inclusive  appearing 
on  page  5  of  the  album.  In  removing  the  hammer  of  this  revolver  it  is 
essential  that  screw  No.  1  should  have  been  removed  from  the  revolver. 
The  removal  of  this  screw  together  with  the  subsequent  replacing,  of  neces¬ 
sity,  would  involve  the  use  of  a  tool  commonly  known  as  a  screw  driver. 
The  microscopic  examination  of  this  screw  fails  to  reveal  any  marks  or 
scratches  or  imperfections  such  as  would  ordinarily  accompany  the  appli¬ 
cation  of  a  screw  driver  to  the  screw  with  sufficient  force  and  power  to 
remove  the  screw,  all  as  indicated  by  the  photograph  appearing  on  page 
5  and  that  particular  screw  marked  with  an  arrow  No.  1,  and  also  by  the 
enlargement  of  the  same  screw-head  as  the  same  appears  on  the  photo¬ 
graph  on  page  4  of  said  album,  and  that  particular  screw-head  marked  with 
an  arrow  No.  1. 

That  a  comparison  of  the  screw-head  marked  with  an  arrow  No.  2  on 
page  5  of  the  said  album  with  the  other  screw-head  marked  arrow  No.  1 
will  show  that  the  screw-head  No.  2  has  a  decided  imperfection  or  mutila¬ 
tion  indicating  that  a  screw  driver  or  some  instrument  of  like  character 
has  been  applied  to  said  screw,  while  the  enlargement  of  said  screw-head 
No.  2  appearing  on  page  4  of  the  album  marked  with  an  arrow  No.  2  shows 
in  greater  detail  said  imperfection  and  mutilation.  All  of  which  matters 
and  things  the  affiant  points  out  to  the  court  as  constituting  a  sound  visual 
demonstration  and  proof  that  screw  No.  1,  though  necessary  to  have  been 
removed  if  the  hammer  of  this  revolver  had  been  at  any  time  removed  or 
repaired,  has  never  at  any  time  been  removed  or  repaired. 

Further,  the  affiant  alleges  and  says  that  the  face  of  screw  No.  1  fails 
to  reveal  any  scratches  or  marks  such  as  would  ordinarily  accompany  and 
be  the  result  of  the  removal  of  said  screw,  all  of  which  matters  and  things 
are  demonstrated  by  the  photographs  appearing  on  pages  4  and  5  of  the 
album,  and  which  the  court  can  demonstrate  further  to  his  own  personal 
satisfaction  by  examination  under  an  ordinary  microscope  of  the  revolver 
itself. 
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That  in  the  determination  of  my  answer  to  question  (2)  that  is  wheth¬ 
er  or  not  any  one  or  more  of  the  so-called  Fraher  shells  was  fired  in  the  so- 
called  Sacco  pistol,  the  affiant  first  examined  the  so-called  Fraher  shells, 
exhibit  30,  under  a  simple  microscope  and  later  under  the  compound  mic¬ 
roscope  heretofore  referred  to. 

For  purpose  of  comparison  the  affiant  in  the  court  room  at  Dedham, 
in  the  presence  of  the  District  Attorney  or  his  representatives,  and  in  the 
presence  of  the  sheriff  or  his  representatives,  as  hereinbefore  set  forth, 
fired  five  separate  cartridges  from  a  new  Savage  automatic  pistol  32-cal¬ 
ibre,  using  five  assorted  cartridges  as  shown  in  the  bottom  row  of  cartridge 
heads  appearing  on  page  one  of  the  album,  the  said  shells  being  gathered 
up  by  the  affiant  after  firing  and  the  bullets  being  sifted  out  of  the  box  of 
bran  into  which  they  had  been  fired.  The  photograph  of  said  five  cartridge 
heads  appearing  on  said  page  one  is  an  enlarged  photograph  of  said  cart¬ 
ridge  heads  so  fired  as  hereinbefore  set  forth.  That  likewise,  for  purpose 
of  comparison,  the  affiant  fired  five  test  shots  from  a  32  calibre  Harrington 
&  Richardson  automatic  under  the  same  conditions  as  hereinbefore  set 
forth,  using  five  assorted  cartridges.  The  heads  of  the  five  cartridges  so 
discharged  appear  in  the  top  row  of  the  photograph  appearing  on  page 
one  of  the  album. 

The  first  comparison  made  by  the  affiant  of  the  said  four  Fraher  shells 
with  the  five  shells  discharged  from  the  Savage  pistol  and  the  five  shells 
discharged  from  the  Harrington  &  Richardson  pistol  as  hereinbefore  re¬ 
ferred  to,  was  for  the  purpose  of  comparing  the  respective  sizes  of  the 
dents  appearing  in  the  four  Fraher  shells  as  made  by  the  firing  pin  with 
the  size  of  the  dents  made  by  the  firing  pins  of  the  two  other  pistols,  to 
wit,  the  Savage  pistol  and  the  Harrington  &  Richardson  pistol;  that  the 
result  of  said  examination  as  made  by  the  affiant  under  the  microscope  was 
that  three  of  the  so-called  Fraher  shells,  to  wit,  those  appearing  on  the 
photograph  on  page  one  of  the  album  and  marked  FI,  F2  and  F3,  all  reveal 
a  firing  pin  dent  larger  and  different  in  form  than  those  revealed  by  any 
one  of  the  shells  fired  from  either  the  Savage  or  the  Harrington  &  Richard¬ 
son  pistol.  Likewise,  the  said  examination  of  the  four  Fraher  shells  under 
the  microscope  revealed  that  Fraher  shell  marked  F4  on  page  one  of  the 
album  has  a  firing  pin  dent  smaller  than  any  one  or  all  of  the  remaining 
Fraher  shells,  to  wit,  FI,  F2  or  F3. 

That  as  a  result  of  this  microscopic  examination  the  affiant  determined 
the  following  facts : — 

(a)  That  no  one  of  the  Fraher  shells,  FI,  F2,  F3  or  F4,  appearing 
on  page  one  of  the  album,  was  fired  from  a  Savage  automatic  pistol,  which 
fact  is  visually  demonstrated  by  a  comparison  of  the  various  photographs 
appearing  on  page  one  of  the  album.  The  firing  pin  dent  appearing  on 
SI,  S2,  S3,  S4  and  S5  is  smaller  than  the  firing  pin  dent  appearing  on  any 
one  of  the  so-called  Fraher  shells. 

(b)  That  Fraher  shells  FI,  F2  and  F3  appearing  on  page  one  of  the 
album  reveal  a  firing  pin  dent  larger  than  any  of  the  Harrin^on  &  Richard¬ 
son  firing  pin  dents,  HI,  H2,  H3,  H4  and  H5,  appearing  on  page  one  of  the 
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album,  while  Fraher  shell  F4  reveals  a  firing  pin  dent  smaller  than  any 
firing  pin  dents  appearing  in  Harrington  &  Richardson  shells,  HI  to  H5, 
inclusive,  on  page  one  of  said  album. 

That  all  the  said  matters  are  visually  demonstrated  by  the  photographs 
appearing  on  page  one  of  the  album  and  said  conclusions  may  be  demon¬ 
strated  by  the  court  to  his  own  personal  satisfaction  by  microscopic  ex¬ 
amination  of  the  various  firing  pin  dents  appearing  on  said  various  shells. 

That  from  the  photographs  appearing  on  page  one  of  the  album  it  is 
visually  demonstrated,  using  the  firing  pin  dent  as  the  basis  of  opinion, 
that  no  one  of  the  so-called  Fraher  shells  FI,  F2,  F3  or  F4,  was  fired  from 
a  Savage  automatic  pistol,  nor  was  any  one  of  said  Fraher  shells  fired  from 
a  Harrington  &  Richardson  pistol. 

The  affiant  next  examined  the  ejector  marks  appearing  on  said  Fraher 
shells,  FI  to  P'4  inclusive,  on  page  one  of  the  album  for  the  purpose  of  de¬ 
termining  the  kind  of  weapon  in  which  the  said  shells  were  fired,  using  the 
ejector  and  claw  marks  as  the  basis  of  the  determination  of  this  question. 
The  affiant  found  that  Fraher  shells  appearing  on  page  one  of  the  album 
and  marked  FI,  F2  and  F3  all  show  an  ejector  mark  on  the  base  of  the 
shell  which  is  indicated  in  the  photograph  appearing  on  page  one  of  the 
album  by  the  arrows  FI,  F2  and  F3  pointing  to  the  ejector  mark,  also  that 
each  of  said  shells  marked  FI,  F2  and  F3,  further  bear  upon  the  side  of 
the  shell  an  additional  and  an  extraordinary  ejector  or  claw  mark,  all  as 
appears  on  page  thirteen  of  the  album,  the  upper  photograph  on  said  page 
thirteen  of  the  album  being  a  side  view  of  the  shell  appearing  as  FI  on  page 
one  of  the  album,  and  revealing  an  ejector  or  claw  mark  or  mutilation  on 
the  side  of  the  shell  and  pointed  out  in  the  photograph  by  the  arrow  No.  1. 

That  likewise  the  photographs  appearing  at  the  bottom  of  page  thir¬ 
teen  of  the  album,  namely  Fraher  shells  F2  and  F3,  reveal  the  same  char¬ 
acter  of  ejector  or  claw  mark  on  the  side  of  the  shells.  The  shell  appearing 
at  the  lower  left  hand  corner  of  page  thirteen  of  the  album  is  the  side  view 
of  the  same  shell  as  appears,  marked  F3,  on  page  one  of  the  album,  and 
the  shell  appearing  at  the  lower  right  hand  corner  of  page  thirteen  of  the 
album  is  the  same  shell  as  that  marked  F2  on  page  one  of  the  album. 

That  each  of  the  photographs  appearing  on  page  thirteen  of  the  album 
show  one  ejector  or  claw  mark  on  the  side  of  each  of  the  three  Fraher 
shells,  FI,  F2  and  F3,  12/lOOths  of  an  inch  long  and  2/lOOths  of  an  inch 
wide,  an  ejector  or  claw  mark  utterly  unknown  to  any  American  made 
pistol  and  could  not  possibly  have  been  put  on  said  shells  by  means  of  an 
ejector  or  claw  from  an  American  made  pistol. 

It  is  true  that  the  ejector  equipment  of  the  Harrington  &  Richardson 
pistol  does  leave  an  imprint  upon  the  side  of  a  shell  discharged  from  a 
Harrington  &  Richardson  pistol,  but  that  imprint  is  entirely  different  in 
kind,  character,  form,  structure,  dimensions  and  location  from  the  imprint 
on  the  side  of  the  three  Fraher  shells,  FI,  F2  and  F3,  appearing  on  page 
thirteen  of  the  album.  The  Harrington  &  Richardson  imprint  is  in  three 
locations;  two  on  the  rear  of  narrow  rim  of  the  base  on  nearly  opposite 
sides  of  the  shell ;  between  them  is  an  irregular  pair  of  dents  about  one- 
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half  to  one-third  the  length  of  the  larger  dent  appearing  on  Fraher  shells, 
FI,  F2  and  F3,  on  page  thirteen,  and  marked  by  arrow  one.  It  is  also 
true  that  the  Savage  pistol  makes  an  imprint  on  the  side  of  the  shell  and 
an  imprint  on  the  edge  of  the  base  of  the  shell,  but  they  are  entirely  differ¬ 
ent  in  location,  dimension  and  form. 

All  of  which  matters  and  things  may  be  visually  demonstrated  by  the 
Court  to  his  o\vn  satisfaction  by  the  examination  of  any  or  all  of  said 
shells  under  a  microscope. 

Further,  a  comparison  under  the  microscope  of  the  ejector  marks  on 
the  base  of  the  shells  appearing  on  page  one  of  the  album,  marked  FI,  F2 
and  F3,  and  again  appearing  on  page  thirteen  of  the  album,  with  the 
ejector  miarks  appearing  on  the  base  of  the  shells  photographed  on  page 
one  of  the  album,  and  marked  HI  to  H5  inclusive,  namely  Harrington  and 
Richardson  shells,  and  the  shells  appearing  on  page  one  of  the  album, 
marked  SI  to  S5  inclusive,  the  Savage  pistol  shells,  will  reveal : 

(a)  That  the  Harrington  &  Richardson  ejector  makes  a  mark  on 
the  base  of  the  shell  similar  in  location  to  the  Fraher  shells,  FI,  F2  and 
F3,  in  general  location  and  general  shape,  except  that  it  is  narrower  than 
the  Fraher,  not  so  deep  nor  has  it  the  pair  of  deep  lines  at  each  edge  of 
the  dent  as  appears  on  the  Fraher  dent  in  upper  photograph  appearing  on 
page  thirteen  of  the  album.  Also  the  lower  left  hand  photograph  appear¬ 
ing  on  page  thirteen  of  the  album  reveals  no  ejector  mark  on  the  base  of 
the  shell,  while  the  shell  appearing  on  the  lower  right  hand  corner  of  page 
thirteen  reveals  an  ejector  mark  on  the  bevel  on  the  base  of  the  shell. 

In  comparing  the  upper  shell  appearing  on  page  thirteen  of  the  album 
and  the  shell  appearing  on  the  lower  left  hand  corner  of  the  album  with 
the  shell  appearing  on  the  lower  right  hand  corner  of  the  album,  it  should 
be  noted  that  the  shell  appearing  on  the  lower  right  hand  corner  has  a 
beveled  edge,  which  occasions  the  difference  in  the  form  of  ejector  mark 
on  said  shell  at  the  lower  right  hand  corner  on  page  thirteen  from  that  ap¬ 
pearing  at  the  top  of  page  thirteen. 

The  Harrin^on  &  Richardson  pistol  does  cause  imprint  on  the  side  of 
shell  but  same  differs  in  its  location,  length,  breadth  and  alignment  from 
the  long  cut  marked  with  arrow  one  on  the  shells  on  page  thirteen.  A 
close  comparison  of  the  shells  themselves  under  a  microscope  show  the  dis¬ 
similarity  existing. 

(b)  That  the  Savage  automatic  pistol  makes  an  ejector  mark  upon 
the  edge  of  the  base  of  the  shell  and  a  mark  upon  the  side  of  the  shell.  But 
the  Fraher  shells  marked  FI,  F2  and  F3  on  page  one  of  the  album,  and 
the  same  shells  as  appear  in  the  photograph  on  page  thirteen  of  the  album, 
reveal  upon  the  side  of  the  shell  an  ejector  or  claw  mark  utterly  unknown 
to  a  shell  ejected  from  a  Savage  pistol  and  impossible  to  be  made  by  the 
Savage  pistol  mechanism. 

That  this  can  be  visually  demonstrated  to  the  satisfaction  of  the  Court 
by  comparison  under  the  microscope  by  the  Court  of  any  one  of  the  shells 
appearing  on  page  one  of  the  album  marked  SI  to  S5  inclusive,  with  the 
mark  appearing  upon  the  base  of  any  one  of  the  shells  appearing  on  page 


83 


one  of  the  album  marked  FI,  F2  and  F3  inclusive,  and  again  appearing  on 
page  thirteen  of  the  album. 

That  there  were  but  four  32-calibre  automatic  pistols  at  date  of  this 
homicide  manufactured  in  the  United  States  to  the  best  of  the  affiant’s 
knowledge,  information  and  belief,  namely  the  Savage,  the  Harrington  & 
Richardson,  the  Infallible  and  the  Colt.  That  of  these  the  affiant  has,  as 
hereinbefore  set  forth,  eliminated  the  Savage  and  the  Harrington  &  Rich¬ 
ardson  as  having  been  the  weapon  from  which  Fraher  shells  FI,  F2  and 
F3  appearing  on  page  one  of  the  album  and  again  appearing  on  page  thir¬ 
teen  of  the  album  could  have  been  by  any  possibility  discharged. 

That  the  Infallible  automatic  ejector  makes  no  mark  of  any  kind  or 
character  upon  the  side  of  the  shell  in  any  sense  comparable  in  location, 
form,  size  or  otherwise  with  the  marks  appearing  on  the  shells  appearing 
in  the  photographs  on  page  thirteen  of  the  album.  That  likewise  the  mark 
appearing  upon  the  base  of  the  shell  ejected  by  the  Infallible  ejector  is  a 
mark  utterly  dissimilar  in  kind  and  character  from  the  ejector  marks  ap¬ 
pearing  on  any  one  of  the  shells  marked  FI,  F2  or  F3  on  page  three  of  the 
album.  This  eliminates  the  Infallible  automatic  pistol  as  having  discharged 
any  one  of  the  shells  marked  FI,  F2  or  F3  appearing  on  page  one  of  the 
album. 

That  the  Colt  automatic  pistol  ejector  does  make  a  mark  upon  the 
side  of  the  shell  about  half  way  between  the  base  of  the  shell  and  the 
top  of  the  shell.  This  imprint  of  the  ejector  or  claw  on  a  shell  fired  from 
a  Colt  automatic  pistol  varies  as  to  the  exact  place  where  same  appears 
on  the  shell,  but  in  general  appears  about  the  middle  of  the  shell,  but  in 
many  cases  will  not  appear  at  all  owing  to  the  fact  that  in  the  ejecting 
process  the  shell  may  clear  the  claw  entirely  in  passing.  But  the  mark 
made  upon  the  ejected  shell  by  the  Colt  automatic  ejector  is  always  of 
necessity  by  the  structural  form  of  the  claw,  different  in  kind  and  charac¬ 
ter  from  the  ejector  marks  appearing  upon  the  side  of  the  shells  on  the 
photographs  appearing  on  page  thirteen  of  the  album  in  that  the  ejector 
mark,  when  same  does  register  on  a  shell  fired  from  a  Colt  automatic,  is 
about  three  to  five  one-hundredths  of  an  inch  wide  and  five  to  ten  one 
hundredths  of  an  inch  long,  and  more  or  less  elliptical  in  outline  rather 
than  a  straight  line  as  appears  in  the  photographs  on  page  thirteen  of 
the  album. 

From  all  of  the  above  the  affiant  gives  it  as  his  unqualified  expert 
opinion,  with  no  reservations,  that  Fraher  shells  FI,  F2  and  F3,  appear¬ 
ing  on  page  one  of  the  album  and  the  same  shells  appearing  again  on  page 
thirteen  of  the  album,  were  not  fired  from  any  American  made  automatic 
pistol  but  were  of  necessity  fired  from  some  automatic  pistol  of  foreign 
manufacture. 

That  the  affiant  having  eliminated  Fraher  shells  FI,  F2  and  F3  on 
page  one  of  the  album  as  having  been  fired  from  any  American  automatic 
pistol,  next  proceeded  to  the  determination  of  the  question  whether  Fraher 
shell  F4  appearing  upon  page  one  of  the  album,  admittedly  discharged 
from  a  Colt  automatic  pistol,  was  discharged  from  the  specific  pistol  in- 
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troduced  in  evidence  in  this  cause,  to  wit,  the  so-called  Sacco  pistol,  ex¬ 
hibit  28. 

In  the  determination  of  this  issue  the  affiant  has  examined  under  the 
microscope  said  Fraher  shell  F4  appearing  upon  page  one  of  the  album 
and  again  appearing  upon  page  three  of  the  album  as  F4,  and  appearing 
also  on  page  twelve  of  the  album,  upper  left  hand  corner,  and  on  page 
sixteen,  upper  left  hand  corner,  and  compared  same  with  the  so-called 
Proctor  test  shells  admittedly  fired  from  the  so-called  Sacco  pistol  by  Cap¬ 
tain  Proctor  at  the  United  States  Cartridge  Company  proving  grounds 
at  Lowell,  Massachusetts,  said  shells  appearing  as  PI,  P2,  and  P3  on  the 
upper  line  of  page  three  of  the  album,  and  the  Van  Amberg  shell  fired 
under  the  same  conditions  and  appearing  as  VI,  V2  and  V3  at  the  bottom 
of  page  three  of  the  album  and  again  appearing  on  page  twelve  of  the 
album  as  Lowell  test  shell  No.  1,  Lowell  test  shell  No.  2  and  Lowell  test 
shell  No.  3,  and  again  on  page  sixteen  of  the  album  as  test  shell  No.  1,  test 
shell  No.  2  and  test  shell  No.  3. 

That  as  a  result  of  said  examination  the  affiant  determined  the  fol¬ 
lowing  facts : — 

(a)  As  arranged  upon  page  three  of  the  album,  not  in  the  position 
they  occupied  in  the  barrel  of  the  gun,  the  affiant  saw  that  the  firing  pin 
dent  upon  each  of  the  Van  Amberg  shells  was  off  center,  while  in  the 
Fraher  shell  F4  it  was  in  exact  center.  Upon  page  twelve  of  the  album, 
the  Fraher  shell  F4  and  the  three  Van  Amberg  Lowell  test  shells  were  each 
photographed  as  they  are  located  when  fired  within  the  barrel  with  the 
ejector  mark  at  the  extreme  left  a  trifle  below  the  horizontal  diameter  of 
the  shell.  In  this  natural  firing  position  the  Fraher  shell  shows  the  firing 
pin  dent  in  almost  perfect  center,  while  upon  each  of  the  three  test  shells 
it  is  twenty-three  per  cent  off  and  below  center,  which  condition  also  ap¬ 
pears  upon  page  sixteen  of  the  album. 

(b)  That  a  comparison  of  Fraher  shell  F4  as  appears  upon  page 
three  of  the  album  with  the  Proctor  test  shells  as  appears  on  the  top  line 
of  page  three  of  the  album,  reveals  that  all  of  the  Proctor  firing  pin  dents 
are  off  center  the  same  as  in  the  case  of  the  Van  Amberg  shells  below; 
that  the  affiant  did  not  make  a  further  detailed  enlargement  by  photograph 
of  the  Proctor  test  shells  because  said  Proctor  test  shells  were  Peters  shells 
with  a  primer  entirely  different  in  character  from  that  used  in  the  Win¬ 
chester  Fraher  Shell  F4. 

(c)  That  a  comparison  of  the  firing  pin  dent  in  Fraher  shell  F4  ap¬ 
pearing  on  pages  one  and  three  of  the  album  and  again  appearing  on  pages 
twelve  and  sixteen  of  the  album  with  the  Van  Amberg  Lowell  test  shells, 
shows  that  in  general  the  firing  pin  dent  upon  the  Fraher  shell  is  of  the 
same  general  diameter  as  that  appearing  upon  the  Van  Amberg  shells, 
but  this  is  merely  a  distinguishing  characteristic  of  the  particular  make 
of  gun  and  would  be  equally  applicable  to  both  the  32  Colt  and  the  380  Colt 
automatic,  in  both  of  which  pistols  the  same  sized  firing  pin  is  used. 

(d)  That  the  affiant  next  examined  for  tool  marks  and  imperfections 
the  firing  pin  dent  appearing  in  Fraher  shell  F4  and  again  appearing  on 
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pages  twelve  and  sixteen  of  the  album  and  compared  same  with  the  firing 
pin  of  the  Sacco  pistol,  said  firing  pin  appearing  in  the  two  photographs 
appearing  at  the  right  of  page  twelve  of  the  album,  respectively  horizontal 
and  perpendicular  views.  The  horizontal  view  appearing  at  the  upper 
right  hand  corner  of  page  twelve  of  the  album  shows  at  the  point  indicated 
by  arrow,  a  distinctive  groove  in  the  face  of  the  firing  pin  at  a  point  just 
below  the  extreme  point  of  the  firing  pin,  and  same  imperfection  is  again 
registered  by  photographic  process  in  the  picture  appearing  at  the  lower 
right  hand  corner  on  page  twelve  of  the  album.  The  picture  appearing 
at  the  upper  right  hand  corner  of  said  page  twelve  of  the  album  shows 
said  imperfection  as  being  a  black  line  directly  opposite  the  arrow.  While 
the  same  imperfection  is  registered  in  the  picture  at  the  lower  right  hand 
corner  as  a  white  streak.  In  analyzing  the  photograph  appearing  at  the 
lower  right  hand  corner  of  page  twelve  showing  the  breech  block  of  the 
Sacco  pistol  with  the  firing  pin  protruding  through  the  center,  it  must  be 
remembered  that  said  photograph  was  taken  from  an  angle  down  into 
the  breech  block  of  the  Sacco  pistol  and  that  the  breech  block  with  protrud¬ 
ing  firing  pin  is  at  the  extreme  end  of  the  barrel  from  the  point  where  the 
photographic  lens  was  installed,  so  that  said  photograph  appearing  at  the 
lower  right  hand  corner  of  page  twelve,  while  intended  to  reveal  the  con¬ 
dition  of  said  firing  pin  and  breech  block  on  a  line  directly  parallel  with 
the  barrel  of  the  Sacco  pistol,  does  not  do  so  because  of  the  necessary  angle 
from  which  said  photograph  was  taken. 

The  angle  from  which  said  photograph  was  taken  causes  the  heavy 
black  half  moon  shaped  line  in  the  photograph,  same  being  the  shadow  of 
the  firing  pin  protruding  from  said  breech  block. 

The  imperfection  in  the  face  of  the  firing  pin  just  below  the  point  of 
the  firing  pin  as  heretofore  referred  to  should  and  does  register  itself  upon 
and  in  the  firing  pin  dent. 

If  the  Fraher  shell  F4  appearing  at  the  very  left  hand  corner  of  page 
16  of  the  album  was  fired  through  the  same  automatic  pistol  as  fired  the 
three  Lowell  test  shells  appearing  also  on  page  sixteen  of  the  album,  then 
the  imperfection  in  the  firing  pin  should  register  itself  upon  all  four  shells 
the  same. 

An  examination  of  the  four  shells  appearing  on  page  sixteen  of  the 
album  fails  to  reveal  that  said  imperfection  in  said  firing  pin  has  regis¬ 
tered  upon  all  of  said  four  shells  in  the  same  manner. 

An  examination  of  the  Fraher  shell  F4  on  said  page  sixteen  of  the 
album  shows  an  imperfection  at  the  right  interior  of  the  dent  60/100ths 
of  an  inch  long  when  measuring  the  chord  of  the  arc  of  the  imperfection, 
said  imperfection  appearing  in  said  photograph  as  a  semi-circular  dark 
line  at  the  right  of  the  center  of  the  said  firing  pin  dent. 

That  an  examination  of  all  three  of  the  test  shells  appearing  on  page 
sixteen  of  the  album,  test  shell  No.  1,  test  shell  No.  2  and  test  shell  No.  3, 
shows  an  imperfection  in  the  firing  pin  dent  as  follows : — 

An  imperfection  25/lOOths  of  an  inch  long  nieasuring  the  chord  of  the 
arc,  begins  at  two  o’clock  and  extends  to  about  three-thirty  and  is  one-half 
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the  width  of  the  imperfection  appearing  upon  the  Fraher  shell  F4. 

That  in  further  explanation  of  the  photograph  on  page  twelve  of  the 
album,  left  hand  side,  showing  the  Fraher  shell  F4  and  the  three  Lowell 
test  shells,  and  likewise  the  photograph  of  the  same  shells  again  appear¬ 
ing  on  page  sixteen  of  the  album,  it  should  be  noted  that,  under  instruc¬ 
tions  of  the  affiant,  Mr.  Wilbur  F.  Turner,  photographer,  in  taking  the 
photographs  on  page  twelve  of  the  album,  focused  the  lens  of  the  camera 
on  the  face  of  the  shells  for  the  purpose  of  bringing  into  relief  the  condi¬ 
tion  of  the  face  of  the  shells;  while  in  photographing  the  shells  on  page 
sixteen,  again  under  the  instructions  of  the  affiant,  said  Turner  focused 
the  lens  of  the  camera  back  into  the  interior  of  the  firing  pin  dents.  This 
for  the  purpose  of  showing  in  as  clear  relief  as  possible  the  condition  of 
the  interior  of  the  said  dents.  So  that  for  the  purpose  of  determining  the 
condition  of  said  interior  of  said  dents,  and  of  the  face  of  said  dents,  it  is 
necessary  that  the  photograph  appearing  on  page  sixteen  of  the  album 
shall  be  used;  while  for  the  purpose  of  determining  the  condition  of  the 
face  of  the  shells,  the  photographs  appearing  on  page  twelve  of  the  album 
should  be  used. 

That  on  page  two  of  the  album  is  a  photograph  of  the  firing  pin  and 
bushing  of  a  Colt  automatic  pistol ;  that  that  part  of  said  photograph  ap¬ 
pearing  at  the  left,  with  a  screw  formation,  is  what  is  known  as  the  bush¬ 
ing,  and  the  part  that  protrudes  out  of  the  bushing  to  the  left  and  right  of 
said  screw  formation  is  the  firing  pin.  That  the  said  firing  pin  fits  snugly 
into  the  said  bushing.  That  the  photograph  is  taken  in  such  wise  as  to 
indicate  the  firing  pin  protruding  from  the  bushing  to  the  left.  That  the 
photograph  appearing  at  the  lower  right  hand  corner  on  page  twelve  is  a 
photograph  of  the  breech  block.  That  a  bushing  like  that  on  page  two 
of  the  album  is  screwed  into  the  breech  block,  the  line  of  joinder  of  the 
two  metals  appearing  in  the  lower  right  hand  corner  of  the  photograph 
on  page  twelve  of  the  album  in  a  circular  line  about  one-half  inch  from 
the  centre  surrounding  the  firing  pin. 

When  this  bushing  is  screwed  into  the  breech  block  at  the  time  of 
assembling  of  a  Colt  automatic  pistol  at  the  factory  it  is  the  habit  and 
custom  of  the  factory  to  put  a  small  set  of  finishing  files  into  the  hands 
of  a  mechanic  for  the  purpose  of  making  a  uniform  surface  at  the  point 
of  jointure  of  the  breech  block  and  bushing,  surrounding  the  hole  for  the 
firing  pin.  That  if  the  court  will  remove  the  long  sliding  top  that  holds 
the  barrel  of  the  Sacco  pistol  in  place,  he  will  see,  on  examination  of  the 
face  of  the  breech  block  and  bushing,  after  removing  any  oil  or  grease 
from  its  face,  that  the  files  so  used  by  the  mechanic  at  the  time  of  assembly 
of  the  pistol,  as  hereinbefore  set  forth,  must  of  necessity  be  used  by  a 
mechanic  with  an  up  and  down  motion  from  the  under  side  of  the  breech 
block  to  the  top  side  of  the  breech  block ;  and  that  the  space  within  which 
said  files  can  be  used  is  very  limited,  being  peculiarly  curtailed  by  the  claw 
that  protruded  on  the  left  side  of  the  breech  block  and  bushing  running 
into  the  frame  wmrk  that  holds  the  barrel  from  the  bottom  side.  The  space 
available  for  this  filing  operation  on  the  face  of  the  breech  block  and  firing 
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pin  is  only  one-half  of  an  inch  wide  and  four-tenths  of  an  inch  deep.  That 
as  a  result  of  this  operation  the  face  of  the  breech  block  and  bushing  of 
every  Colt  automatic  possesses  a  distinct  individuality,  imposed  upon  it 
by  this  filing  operation  at  the  time  of  assembly,  said  individuality  con¬ 
sisting  of  a  series  of  file  scratches,  running  some  parallel,  others  intersect¬ 
ing  and  bisecting  acutely,  and  others  at  nearly  right  angles  and  forming 
a  large  number  of  geometrical  figures  and  bifurcated  Y-shaped  scratches. 
The  angles  so  formed,  the  measurements  of  the  sides,  the  location  of  these 
angles,  and  the  large  number  of  them  would  and  do  give  each  pistol  breech 
block  its  individuality. 

That  for  the  purpose  of  determining  whether  the  Fraher  shell  F4 
on  pages  one  and  three  of  the  album  or  the  shell  appearing  at  the  upper 
left  hand  corner  on  page  twelve  of  the  album,  was  fired  in  the  Sacco  pistol, 
it  is  necessary  to  examine  the  face  of  the  said  shell  and  compare  same  with 
the  face  of  the  Lowell  test  shells,  admittedly  fired  from  the  Sacco  pistol, 
and  then  compare  all  of  said  shells  with  the  face  of  the  breech  block  and 
bushing  of  the  Sacco  pistol ;  all  to  be  done  under  a  high  power,  compound 
microscope. 

It  must  be  understood  that  at  the  time  of  firing  an  automatic  pistol 
cartridge  the  recoil  of  the  said  cartridge  against  the  breech  block  and 
bushing  of  the  automatic  pistol  forces  the  base  and  primer  of  the  cartridge 
against  the  breech  block  and  bushing  with  such  force  that  the  harder  steel 
surface  of  the  breech  block  and  bushing  imprints  upon  the  softer  metal 
alloy  of  the  cartridge  base,  any  and  all  irregularities  in  the  surfaces  of 
the  breech  block  and  bushing;  the  extent  and  degree  of  this  printing 
process  will  vary  with  the  hardness  of  the  alloy  that  goes  to  make  up  the 
base  of  the  cartridge  and  primer,  some  munition  companies  using  alloys 
that  make  a  metal  harder  than  those  used  by  other  companies,  but  in  all 
cases  the  imprint  will  be  left.  This  imprint  may  be  compared  to  an  em¬ 
bossing  upon  the  base  of  the  cartridge  and  primer  and  consists  in  the 
softer  metal  having  a  certain  raised  surface,  caused  by  the  softer  metal 
being  shaped  at  the  time  of  the  recoil  by  the  irregularities  in  the  harder 
metal  of  the  breech  block  and  bushing. 

The  photograph  of  the  four  shells  appearing  on  page  twelve  of  the 
album  is  a  photo-micrograph  of  the  face  of  said  Fraher  shell  and  of  the 
three  Van  Amberg-Lowell  test  shells.  While  the  photograph  appearing 
at  the  lower  right  hand  corner  of  page  twelve  of  the  album  is  the  best 
reproduction,  under  highly  difficult  conditions,  of  the  face  of  the  breech 
block  of  the  Sacco  pistol. 

That,  in  explanation  of  not  showing  the  face  of  the  Proctor  shells  for 
the  purpose  of  comparison,  it  should  be  noted  that  the  primer  of  the 
Peters  shell,  used  by  Captain  Proctor  in  his  test  shots  at  Lowell,  is  com¬ 
posed  of  an  alloy  that  makes  a  harder  metal  than  the  alloy  used  in  the 
primer  of  the  Winchester  shells  used  by  Captain  Van  Amberg.  The  result 
of  the  difference  in  the  hardness  of  the  metal  is  indicated  readily  to  the 
eye  by  an  examination  and  comparison  of  the  three  Proctor  shells,  as  same 
appear  at  the  top  of  page  three  of  the  album,  with  the  three  Van  Amberg 
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test  shells  at  the  bottom  of  page  three  of  the  album  and  also  with  the  one 
Winchester  Fraher  F4,  on  page  three  of  the  album. 

It  will  be  noted  that  the  indentation  in  the  primers  of  the  Proctor 
shells,  caused  by  the  firing  pin,  is  round  in  form,  with  less  flow-back,  while 
the  indentation  on  the  primers  of  the  Winchester  shells,  is  more  clearly, 
sharply  defined,  not  rounded,  and  with  pronounced  flow-back. 

As  a  result  of  the  primer  on  the  Peters  shells  being  composed  of  a 
harder  metal  than  those  of  the  W^'inchester  shells,  it  does  not  register  with 
the  same  degree  of  fulness  the  individuality  of  the  pistol  from  which  it  is 
discharged. 

An  examination  of  the  Fraher  shell  F4,  as  same  appears  in  the  photo¬ 
graph  in  the  upper  left  hand  corner  on  page  twelve  of  the  album,  compared 
with  the  other  three  Lowell  test  shells  reveals  as  follows;  that  upon  the 
three  Lowell  shell  primers  appear  a  rectangular  prominence  or  elevation 
of  the  copper,  5/10(>  of  an  inch  horizontally  wide  and  10/100  of  an  inch 
perpendicularly  long  at  the  top  centre,  each  plainly  visible  on  the  Lowell 
shell  numbered  three,  upon  the  Lowell  shell  numbered  two  and  visible 
upon  the  Lowell  shell  numbered  one,  but  not  so  pronounced.  Upon  the 
Fraher  shell  it  is  entirely  missing.  Placing  a  knife  blade  perpendicularly 
upon  the  centre  of  each  of  the  firing  pin  dents  on  the  three  Lowell  shells 
and  observing  the  flow-back  upon  the  left  and  right,  the  affiant  says  that 
at  the  left  of  the  knife  blade  there  is  a  large,  wide  roll  of  the  ffow-back, 
but  that  the  portion  upon  the  right  is  small,  fine,  and  narrow  upon  each  of 
the  three  Lowell  shells.  Applying  the  knife  blade  to  the  Fraher  shell  F4, 
in  the  same  horizontal  manner,  he  observes  that  the  amount,  width,  thick¬ 
ness  and  roll  of  the  flow-back  is  equal  upon  each  side.  At  the  upper  centre 
edge  of  the  flow-back  upon  the  three  Lowell  test  shells  appears  a  V-shaped 
extra  amount  of  flow-back,  plainly  visible  upon  the  Lowell  shells  numbered 
three,  and  much  less  distinct  upon  number  two.  In  nearly  the  same  loca¬ 
tion  appears  an  extra  amount  and  elevation  of  flow-back  upon  the  Fraher 
shell  F4,  not  V-shaped,  but  a  pronounced  wedge  shape,  the  wedge  having 
the  narrowest  edge  to  the  right.  Protruding  from  the  top  of  this  wedge 
shape  deposit  upwards,  are  two  file  marks  forming  a  V-shape,  the  same 
being  20/100  of  an  inch  long  and  6/100  of  an  inch  wide  at  the  top.  Upon 
the  Lowell  shells  a  W-shaped  set  of  file  marks  extend  upward  from  the 
V-shaped  elevations;  the  sides  of  the  W  as  follows,  the  left  side  mark  ^is 
35/100  of  an  inch  long,  the  two  centre  marks  are  35  and  40/100  of  an 
inch  respectively  in  length,  the  right  hand  side  of  the  W  being  35/100  of  an 
inch.  That  the  previously  described  rectangular  elevation  is  at  the  top  of 
the  centre  of  the  W  upon  the  Lowell  shell  numbered  three. 

Upon  the  primer  to  the  left  of  the  dent  upon  the  Fraher  shell  F4  on 
page  twelve  appear  three  file  marks  intersecting  each  other,  forming  a 
long,  narrow  letter  Y,  its  centre  being  10/100  of  an  inch  to  the  left  of  the 
flow-back.  The  dimensions  of  the  Y  are  as  follows :  the  straight  file  mark 
at  staff  of  the  Y  being  30/100  of  an  inch  long,  extending  upward,  the  Y 
being  inverted;  the  left  hand  side  of  the  Y  being  35/100  of  an  inch  long, 
the  right  hand  side  being  40/100  of  an  inch  long.  From  the  Lowell  test 
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shells,  in  the  same  general  location  as  shown  upon  the  Lowell  shell  No.  3, 
page  twelve,  appears  three  file  marks,  intersecting  and  forming  an  inverted 
letter  Y,  located,  at  its  centre  12/100  of  an  inch  to  the  left  of  the  flow-back. 
Its  dimensions  are:  staff  of  the  letter  is  first  25/100  of  an  inch  long  and 
then  changes  its  direction  to  the  right  and  extends,  in  a  north-easterly 
direction,  25/100  of  an  inch  in  four,  minute,  parallel,  fine  file  marks.  That 
the  left  side  of  the  Y  is  25/100  of  an  inch  and  35/100  of  an  inch  to  the 
right,  with  two  extra  file  marks  in  between.  That  between  this  Y  and  the 
left  margin  of  the  primer  upon  the  Lowell  shell  appear  nine  distinct  file 
marks,  running  more  or  less  parallel,  with  two  intersections.  Upon  the 
Fraher  shell,  between  the  Y  and  the  left  margin  of  the  primer  appear  seven 
coarser,  heavier  file  marks,  two  of  them  intersecting,  and  again  being  in¬ 
tersected  by  a  third,  forming  a  fan  shaped  formation. 

Upon  the  Fraher  shell  F4,  appearing  upon  page  twelve  at  the  right 
of  the  firing  pin  dent,  two  file  marks  intersect,  forming  an  inverted  V,  its 
apex  being  15/100  of  an  inch  from  the  edge  of  the  flow-back.  The  left 
side  of  the  V  being  28/100  of  an  inch  long,  the  right  side  50/100  of  an 
inch  long,  and,  10/100  of  an  inch  from  its  lower  extremity,  it  is  intersected 
by  a  short  line,  18/100  of  an  inch  long,  which  in  turn  is  intersected  on  the 
left  by  a  vertical  line  30/100  of  an  inch  from  its  centre,  forming  a  geo¬ 
metrical  figure  of  a  long,  narrow,  inverted  V,  with  a  letter  Y  overlapping 
it  and  to  the  right  of  the  V.  6/100  of  an  inch  distant,  appears  a  long  file 
mark  55/100  of  an  inch  long,  and,  near  its  centre,  a  short  line  intersecting 
it  which  is  10/100  of  an  inch  long. 

Comparing  the  Lowell  test  shells  No.  3  and  No.  2  at  the  same  point 
with  the  last  above  description  of  Fraher  shell  F4  the  affiant  found  the 
following : 

An  inverted  V-shaped  formation;  the  intersection  being  16/100  of 
an  inch  to  the  right  of  the  flow-back,  the  length  of  line  being  one  inch  long, 
but  near  its  centre  it  is  intersected  by  a  short,  wide  line  18/100  of  an  inch 
long.  At  the  lower  extremity  there  are  no  intersecting  lines  as  upon  the 
Fraher  shell.  At  the  right  of  it  are  three  parallel  lines,  one  4/100  of  an 
inch  to  the  right  of  the  upper  portion,  and  35/100  of  an  inch  long.  5/100 
of  an  inch  to  the  right  of  the  lower  portion  of  this  V,  and  10/100  of  an 
inch  to  the  right  of  the  upper  portion,  extends  a  long  scratch  line,  75/100 
of  an  inch  long  and  at  its  centre  a  short  line  appears  off  to  the  left,  13/100 
of  an  inch  long;  and  15/100  of  an  inch  to  the  right  of  the  V  is  a  third  line, 
being  50/100  of  an  inch  wide,  irregular  in  shape.  No  such  formation  ap¬ 
pears  upon  the  Fraher  shell  in  this  locality,  but  does  appear  upon  the 
Lowell  test  shell  No.  2  in  the  lower  right  hand  corner  of  photograph  on 
page  12.  A  portion  of  it  appears  upon  the  Lowell  shell  No.  1,  the  primer 
in  Lowell  shell  No.  1  not  being  forced  so  complete  flat  by  the  explosion, 
the  entire  geometrical  diagram  is  not  recorded  upon  Lowell  shell  No.  1, 
but  only  a  portion  of  the  geometrical  diagram  being  recorded  on  Lowell 
shell  No.  1. 

That  measuring  the  width  of  the  flow-back  upon  the  Fraher  shell  at 
about  seven-thirty  o’clock  by  the  dial,  its  greatest  width  is  10/100  of  an 
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inch,  whereas  upon  the  l-iowell  shell  at  the  same  seven-thirty  o’clock  loca¬ 
tion,  it  is  15/100  of  an  inch  wide,  as  measured  upon  page  twelve  of  album. 

Comparing  the  surface  of  the  primer  upon  the  Fraher  shell  F4,  ap¬ 
pearing  on  page  twelve  of  the  album,  the  upper  portion  above  the  firing 
pin  dent  beginning  with  the  file  mark  extending  in  V-sliape  above  the 
centre  of  the  dent  and  going  to  the  right  until  the  inverted  V  is  reached, 
affiant  saw  under  the  microscope  eight,  coarse  wide  file  marks,  all  extend¬ 
ing  in  a  perpendicular  direction  and  practically  parallel.  Taking  the  same 
area  upon  the  Lowell  test  shell  No.  3,  appearing  in  the  photograph  on  page 
twelve  of  the  album,  just  below  the  Fraher  shell  F4  he  observed  a  number 
of  delicate  file  marks;  the  first  four  delicate  file  marks  beginning  at  the 
same  location  heretofore  described  above  the  centre  of  the  flow-back,  form¬ 
ing  the  letter  W.  Adjoining  this  the  next  three  delicate  file  marks  form 
the  letter  N  and  then  there  are  three  more  delicate  file  marks  running 
parallel,  occupying  the  space  to  the  inverted  V  on  the  right,  with  an  extra 
file  mark  running  through  the  centre  of  the  letter  N. 

There  is  in  all  of  these  comparisons  so  far  given  betv/een  the  file 
marks  upon  the  Fraher  shell  and  the  Lowell  test  shells,  a  wide  difference 
in  the  degree  of  fineness  of  the  file  marks  indicating  the  fineness  of  the 
file  used.  The  file  marks  appearing  upon  the  Fraher  shell  being  from  two 
to  three  one-hundredths  of  an  inch  wide,  while  upon  the  Lowell  test  shells 
the  file  marks  are  from  one  to  two  one-hundredths  of  an  inch  wide,  show¬ 
ing  that  the  file  used  upon  the  bushing  of  the  pistol  firing  the  Fraher  shell 
was  nearly  twice  as  coarse  as  the  file  used  upon  the  bushing  of  the  Sacco 
pistol. 

Taking  the  area  upon  the  face  of  the  primer  in  the  Fraher  shell  F4, 
page  twelve  of  the  album,  that  is  below  the  flow-back  and  pin  dent  extend¬ 
ing  from  the  inverted  Y  at  the  left  across  to  the  inverted  V  upon  the  right, 
there  are  ten  coarse,  wide,  visible  file  marks,  nearly  parallel  horizontally. 
In  the  same  way,  upon  the  Lowell  shell  No.  3,  there  are  but  two  plainly 
visible,  coarse  file  marks  and  from  five  to  six  less  visible,  and  some  parallel, 
others  angular  very  fine  file  marks,  with  several  intersecting  file  marks  at 
small  acute  angles.  This  location  upon  the  Lowell  shells  has  the  finest, 
smallest  file  marks  upon  the  face  of  the  primer,  whereas  upon  the  face 
of  the  primer  of  Fraher  shell  F4  some  of  the  coarse,  widest,  heaviest  file 
marks  appear. 

That  the  affiant  next  compared,  under  the  microscope,  the  ejector 
mark  registered  upon  the  base  of  Fraher  shell  F4  with  the  ejector  mark 
registered  upon  the  three  Van  Amberg  test  shells.  If  the  Fraher  shell  F4 
was  fired  from  the  same  gun  as  fired  the  Van  Amberg  test  shells,  namely, 
the  Sacco  pistol,  then  the  ejector  mark  upon  all  four  shells  should  be  the 
same.  The  examination  of  the  Fraher  shell  F4  under  the  microscope  re¬ 
vealed  that  the  ejector  mark  appearing  upon  the  face  of  the  base  of  Fraher 
shell  F4  was  without  any  clear  cut,  defined,  right  angle  apex,  but  that  on 
the  contrary,  same  was  deformed,  it  being  of  greatest  width  at  the  centre 
and  apex  not  recorded  and  its  entire  edge  of  irregular  formation.  Its 
greatest  length  as  recorded  on  page  tv/o  of  the  album,  is  35/100  of  an 
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inch  and  its  width  at  its  centre  15/100  of  an  inch;  its  top  10/100  of  an 
inch  and  its  bottom,  5/100  of  an  inch,  while  on  the  three  test  shells  on 
page  twelve  of  the  album,  the  ejector  mark  is  right-angle,  triangular  in 
shape,  being  13/100  of  an  inch  wide  at  the  top,  with  apex  at  the  bottom, 
and  55/100  of  an  inch  long.  This  applies  to  each  of  the  three  Lowell  test 
shells. 

On  page  sixteen  the  Fraher  shell  F4  ejector  mark  is  15/100  of  an  inch 
wide  at  the  top,  20/100  of  an  inch  wide  at  its  centre,  7/100  of  an  inch  wide 
at  the  bottom,  and  45/100  of  an  inch  long.  Whereas  upon  the  three  Lowell 
test  shells  it  is  15/100  of  an  inch  wide  and  65/100  of  an  inch  long,  and 
apex  at  the  bottom.  This  applies  to  all  three  Lowell  test  shells. 

To  recapitulate  the  reasons  why  the  Fraher  shell  F4  could  not  have 
been  fired  from  the  Sacco  pistol,  the  affiant  directs  attention,  by  way  of 
summary,  to  the  matters  hereinbefore  set  forth  in  detail,  as  follows : 

(a)  That  the  firing  pin  dent  on  Fraher  shell  F4  is  substantially  in 
the  exact  centre  of  the  primer.  While  the  firing  pin  dent  upon  all  of  the 
test  shells  is  off  centre  approximately  twenty-three  (23)  per  cent,  same 
being  visually  demonstrated  by  the  photographs  appearing  upon  page 
three  of  the  album  and  more  clearly  defined  in  the  enlarged  photographs 
appearing  on  pages  twelve  and  fifteen  of  the  album. 

(b)  That  there  is  an  imperfection  upon  the  firing  pin  of  the  Sacco 
pistol  which  registers  upon  the  Van  Amberg  test  shells  but  which  does 
not  register  upon  the  Fraher  shell  F4,  which  is  visually  demonstrated  by 
the  photographs  appearing  on  pages  twelve  and  sixteen  of  the  album. 

(c)  That  there  are  file  marks  upon  the  face  of  the  breech  block  and 
bushing  of  the  Sacco  pistol  made  by  the  mechanic  at  the  time  of  the  as¬ 
sembling  and  fitting  of  the  Sacco  pistol  in  the  factory,  which  give  indi¬ 
viduality  to  the  pistol  and  which  register  upon  shells  discharged  from 
that  particular  pistol;  that  such  imperfections  are  registered  upon  the 
Van  Amberg  shells  as  same  appear  on  pages  twelve  and  sixteen  of  the 
album,  but  same  are  not  registered  upon  Fraher  shell  F4.  That  Fraher 
shell  F4  does  have  upon  its  face  markings  indicating  the  form  and  structure 
of  the  breech  block  and  bushing  with  which  it  came  in  contact  at  the  time 
it  w'as  discharged,  but  said  markings  are  entirely  different,  both  as  to  their 
relative  form  and  relationship  one  to  the  other  and  as  to  their  fineness, 
from  the  markings  appearing  upon  the  test  shells.  All  of  which  is  visually 
demonstrated  by  photographs  appearing  on  pages  twelve  and  sixteen  of  the 
album. 

(d)  That  the  flow-back  in  the  firing  pin  dent  of  the  Fraher  shell  F4 
is  an  entirelv  different  flow-back,  both  as  to  size,  form  and  location,  from 
that  appearing  on  the  Van  Amberg  test  shells,  all  of  which  is  visually 
demonstrated  by  the  photographs  appearing  on  pages  twelve  and  sixteen 
of  the  album. 

(e)  That  the  ejector  marks  appearing  upon  the  Fraher  shell  F4  is 
an  entirely  different  ejector  mark,  both  as  to  size  and  form,  from  the 
ejector  marks  appearing  upon  all  three  of  the  test  shells;  which  differences 
are  visually  demonstrated  by  the  photographs  appearing  on  pages  twelve 
and  sixteen  of  the  album. 
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Summarizing  the  affiant’s  answer  to  question  two,  that  is  ivhether  any 
one  or  more  of  the  so-called  Fraher  shells  teas  or  ivere  fired  from  the  so- 
called  Sacco  pistol,  the  affiant  answers  that  as  a  result  of  his  examination 
he  gives  it  as  his  unqualified  opinion  that  Fraher  shells  FI,  F2  and  F3,  as 
same  appear  photographed  on  page  one  of  the  album,  were  not  fired  from 
an  American  made  automatic  pistol  but  were  fired  from  some  automatic 
pistol  of  foreign  manufacture;  that  Fraher  shell  F4,  the  Winchester  shell, 
was  fired  from  a  Colt  automatic  pistol,  32  calibre,  but  was  not  fired  from 
the  so-called  Sacco  pistol. 

The  affiant  next  proceeded  to  a  determination  of  a  question  not  asked 
directly  by  said  Moore,  but  brought  out  by  reason  of  the  affiant’s  examina¬ 
tion  of  the  exhibits  and  by  his  reading  of  the  transcript  of  the  expert  testi¬ 
mony  herein.  Namely,  whether  any  one  or  more  of  the  so-called  Savage 
bullets,  exhibits  19,  20,  21,  21/-  and  25  and  marked  respectively  on  the  base 
2,  1,1/,  X  and  5,  had  upon  them  identifying  marks  that  show  that  they 
were  discharged  through  a  Savage  32  automatic  pistol. 

That  the  affiant  first  measured  the  lands  and  grooves  on  said  bullets 
under  a  simple  microscope  and  found  that  the  general  average  width  of 
the  lands  on  said  bullets  was  3V2/10bfhs  of  an  inch,  while  the  general 
width  of  the  grooves  on  said  bullets  was  12i/^/100ths  of  an  inch;  from  this 
the  affiant  formed  the  opinion  that  all  of  said  five  bullets  were  fired  from 
the  same  make  of  weapon. 

The  affiant  having  satisfied  himself  as  to  the  general  width  of  lands 
and  grooves  on  the  said  five  bullets,  next  discharged  in  the  court  room  at 
Dedham  in  the  presence  of  the  District  Attorney  or  his  representatives 
and  of  the  sheriff  or  his  representatives,  from  a  32  Savage  automatic  pistol 
just  from  the  factory,  five  32  automatic  bullets  steel  jacketed,  all  as  here¬ 
inbefore  set  forth,  and  thereafter  measured  the  lands  and  grooves  as  same 
appeared  upon  said  bullets  so  discharged. 

That  the  affiant  found  that  the  said  lands  and  grooves  on  said  five  bul¬ 
lets  so  discharged  under  a  simple  microscope  showed  the  average  width  of 
lands  as  4i/4/100ths  of  an  inch,  while  the  average  width  of  grooves  was 
10V2/lb0fhs  of  an  inch. 

Comparing  the  average  width  of  lands  on  the  five  bullets,  exhibits  19, 
20,  21,  24  and  25,  with  the  average  width  of  lands  on  the  Savage  bullets, 
shows  that  the  average  width  of  lands  on  the  Savage  bullets  as  1/lOOth  of 
an  inch  wider  than  those  appearing  on  said  exhibits.  While  the  average 
width  of  the  grooves  on  the  Savage  bullets  is  2/lOOths  of  an  inch  less  than 
those  appearing  upon  the  exhibits. 

That  on  page  six  of  the  album  the  center  line  of  bullets  shows  photo¬ 
micrograph  of  exhibits  20,  19,  21,  25  and  24,  while  the  bottom  line  shows 
five  Savage  bullets  as  fired  by  the  affiant  as  hereinbefore  set  forth  in  the 
court  room  at  Dedham.  That  an  examination  of  said  two  sets  of  bullets 
shows  that  each  of  the  five  exhibits,  center  line  in  the  photograph,  reveals 
double  land-marks  or  overlapping  land-marks  said  over-lapping  land-marks 
on  each  bullet  being  made  by  the  same  land  in  the  gun.  While  the  Savage 
bullets,  lower  line  in  the  photograph,  reveal  no  over-lapping  land-marks 
but  a  clean,  single,  well-defined  land-mark. 
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From  the  above  the  affiant  is  of  the  firm  opinion  that  no  one  of  the 
five  exhibits  20,  19,  21,  25  or  24  were  discharged  from  a  Savage  pistol  or 
from  a  pistol  of  equal  quality  of  workmanship  and  mechanism.  That  as 
a  further  reason  for  the  affiant’s  opinion  that  the  said  five  bullets  20,  19, 
21,  25  or  24,  or  none  of  them,  were  discharged  from  a  Savage  automatic 
pistol,  the  affiant  directs  the  Court’s  attention  to  the  fact  that  the  land¬ 
marks  appearing  upon  the  five  exhibit  bullets  are  all  longer  than  those 
appearing  upon  any  one  of  the  Savage  bullets  below.  The  land-marks 
on  the  exhibit  bullets  in  each  case  extend  considerably  below  the  cannelure 
while  in  the  case  of  the  Savage  bullets,  the  land-mark  extends  very  little 
above  the  cannelure.  The  average  length  of  the  land-marks  as  registered 
on  the  photographs  on  page  six  of  the  album  of  the  exhibit  bullets  is  from 
83  to  85/lOOths  of  an  inch,  while  the  average  length  of  the  land-mark  on 
the  Savage  bullets  is  60/100ths  of  an  inch. 

That  the  affiant  having  eliminated  the  Savage  automatic  pistol  as  the 
weapon  that  discharged  said  five  exhibits,  next  proceeded  to  the  determina¬ 
tion  of  the  answer  to  the  question  ivhat  weapon  did  discharge  said  exhibit 
bullets. 

That  the  Colt  automatic  was  immediately  eliminated  by  the  affiant  as 
a  possibility  because  the  five  bullets,  exhibits  20,  19,  21,  25  and  24,  all  re¬ 
veal  a  twist  in  the  land-marks  from  left  to  right,  while  the  Colt  automatic 
registers  a  land-mark  on  its  bullets  from  right  to  left. 

The  Infallible  automatic  pistol  does  register  a  twist  on  the  bullet  from 
left  to  right,  but  the  lands  on  the  Infallible  measure  6/lOOths  of  an  inch 
while  the  grooves  on  the  Infallible  measure  9/lOOths  of  an  inch.  That 
incorporated  herewith  and  made  a  part  hereof  and  filed  herewith  are  two 
bullets  fired  through  an  Infallible  automatic  32  pistol  and  the  exploded 
shells  from  which  they  were  fired. 

That  the  only  American  manufactured  gun  that  has  a  left  to  right 
twist  of  the  land-marks  and  grooves  of  the  same  average  width  as  exhibits 
20,  19,  21,  25  and  24,  is  the  Ha,rrington  &  Richardson  32  automatic  man¬ 
ufactured  at  Worcester,  Massachusetts. 

At  the  top  of  page  six  of  the  album  are  five  Harrington  &  Richardson 
bullets  fired  through  a  Harrington  &  Richardson  32  automatic  pistol  by 
the  affiant  in  the  court  room  at  Dedham  in  the  presence  of  the  District 
Attorney  or  his  representatives  and  of  the  sheriff  or  his  representatives, 
all  as  hereinbefore  set  forth.  That  the  average  width  of  the  lands  on  said 
bullets  as  measured  with  a  simple  microscope  is  3i/^/100ths  of  an  inch, 
while  the  average  width  of  grooves  on  said  bullets  as  measured  under  the 
same  microscope  12i/2/190ths  of  an  inch. 

That  summarizing  the  affiant’s  answer  to  the  question  from  what 
make  of  weapon  vjere  exhibits  20,  19,  21,  25  and  21/-  fired,  the  affiant  gives 
it  as  his  unqualified  opinion  that  no  one  of  said  bullets  were  fired  from  a 
Savage  automatic  pistol ;  that  the  affiant  is  of  the  opinion  that  the  width 
of  the  lands  and  grooves  on  said  exhibits  is  consistent  with  same  having 
been  fired  from  a  Harrington  &  Richardson  32  automatic  pistol. 

It  must  be  understood,  however,  that  affiant  does  not  state  that  the 
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said  exhibits  20,  19,  21,  25  or  24,  or  any  of  them,  were  fired  from  a  Har¬ 
rington  &  Richardson  32  automatic  pistol.  He  merely  does  state  that  the 
condition  of  the  lands  and  grooves  on  the  said  Exhibit  bullets  is  consistent 
with  same  having  been  fired  from  a  type  of  gun  like  the  Harrington  & 
Richardson  32  automatic. 

In  this  connection  the  affiant  directs  the  Court’s  attention  to  the  up¬ 
per  five  bullets  appearing  on  page  six  of  the  album  and  the  land  and  groove 
registrations  thereon  showing  the  imperfections  in  the  land  and  groove 
markings,  all  indicating  a  particular  quality  of  workmanship  and  mechan¬ 
ism. 

In  this  connection,  however,  attention  should  be  directed  to  the  fact 
that  the  average  length  of  land-marks  on  the  Harrington  &  Richardson 
bullets  is  75  to  80/100ths  of  an  inch,  while  the  average  length  of  land¬ 
marks  on  the  Exhibit  bullets  is  84/lOOths  of  an  inch. 

The  affiant  next  entered  upon  the  determination  of  the  answer  to 
question  three,  that  is  whether  the  so-called  mortal  bullet  was  fired  from 
the  Sacco  pistol. 

In  entering  upon  the  determination  of  this  question  the  affiant  had 
in  mind  that  in  the  course  of  his  expert  and  investigation  work  in  automatic 
pistols  and  particularly  on  the  Colt  automatic  pistol,  he  has  learned  by  in¬ 
vestigation  at  the  Colt  automatic  pistol  company  factory  of  their  methods 
of  manufacture  that  while  it  is  planned  and  contemplated  by  the  manu¬ 
facturer  that  the  bore  of  each  and  every  32  Colt  automatic  pistol  shall  be 
identical,  nevertheless,  no  two  Colt  automatic  pistols  are  identical,  either 
as  to  the  v/idths  of  the  lands  or  the  widths  of  the  grooves  or  the  diameter 
of  the  bores.  These  differences  are  the  inevitable  product  of  the  manu¬ 
facturing  process  and  are  caused  as  follows,  to  wit: 

That  after  the  portion  of  the  pistol  known  as  the  barrel  has  been 
formed  as  a  solid  steel  bar,  a  smooth  cylindrical  hole  is  drilled  through  it 
lengthwise  and  given  sufficient  finish  for  smoothness  to  constitute  later 
the  finished  surface  of  the  lands  that  are  to  be  left  after  the  rifling  tool 
has  cut  the  groove.  The  bored  cylinder  is  then  placed  in  a  rifling  machine, 
an  instrument  which  holds  the  barrel  in  position  and  permits  a  tool  or  rod 
to  be  pushed  through  and  re-drawn  with  a  twist  motion  from  right  to  left 
until  a  small  peculiarly  shaped  cutting  instrument  upon  the  end  of  the  rod 
has  cut  a  groove  into  the  surface  of  the  interior  of  the  barrel  to  a  pre-ar¬ 
ranged  depth,  and  corresponding  in  width  to  the  width  of  the  cutting  blade 
at  the  time  that  groove  was  cut.  When  one  groove  is  thus  made,  the  blade 
is  moved  a  certain  distance  and  another  groove  is  cut  as  before,  and  so  on 
around  until  the  six  grooves  have  been  cut  with  a  twist  motion  into  the 
interior  surface  of  the  barrel. 

The  cutting  process  starts  with  a  cutting  blade  fashioned  to  the  pre¬ 
determined  standard  width  of  groove  blade  measuring  .105  of  an  inch 
and  leaving  the  unremoved  space  between  the  two  grooves  as  a  land  ap¬ 
proximating  .050  of  an  inch.  Theoretically,  each  groove  and  each  land 
so  cut  should  be  uniform  to  the  above  measurements,  but  due  to  the  high 
friction  under  which  the  cutting  tool  works  it  rapidly  wears  away  the 
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right  and  left  edges  of  the  tool,  constantly  making  it  narrower  and  nar- 
ro¥/er  until  there  comes  a  time,  after  a  few  hours,  when  the  cutting  tool 
has  to  be  removed  and  a  new  one  installed,  due  to  the  fact  that  it  has  worn 
to  an  extent  that  it  is  cutting  a  groove  too  narrow,  leaving  a  land  too  wide 
to  conform  to  the  specification  of  the  ballistic  engineer.  As  a  result  of  this 
constant  wear  upon  the  edges  of  the  cutting  tool,  and  the  frequent  chang¬ 
ing  of  a  worn  tool  to  one  less  worn,  the  microscopic  width  of  the  groove 
and  the  land  are  constantly  changing  between  certain  limits,  and  the 
twelve  measurements  in  their  sequence,  extending  around  the  interior 
of  the  barrel,  six  lands  and  six  grooves,  have  an  ever  changing,  combina¬ 
tion  of  twelve  measurements.  That  it  is  this  constant  change  of  the  cutting 
blade  that  gives  the  individuality  to  the  new  pistols,  fresh  from  the  fac¬ 
tory  ;  that  subsecmently  as  these  pistols  go  out  upon  the  market,  are  fired, 
become  filled  with  nitrous  corroding  fumes  from  exploded  smokeless 
powder  and  are  improperly  cleaned  by  the  use  of  improper  tools  and  emery 
flour,  which  has  a  tendency  to  again  wear  away  the  sides  and  corners  of 
the  lands,  a  new  individuality  is  given  to  these  pistols.  That  this  latter 
process  of  improperly  cleaning  a  weapon  will  not  affect  the  individuality 
of  a  pistol  to  such  an  extent  as  to  affect  the  relationship  between  the  mor¬ 
tal  bullet  fired  through  it  and  test  bullets  fired  at  a  later  date  where  the 
mortal  pistol  has  been  constantly  in  the  hands  of  some  officer  of  the  court 
and  out  of  use. 

With  the  above  ideas  in  mind,  the  affiant  first  sought  to  determine 
what  were  the  exact  measurements  of  the  lands  and  grooves  of  the  mortal 
bullet. 

Using  the  Bausch  and  Lomb  compound  microscope,  together  with 
Filar  micrometer  attachment  and  standardized  stage  micrometer,  the 
affiant  measured  each  land  and  groove  upon  the  mortal  bullet  at  or  near 
the  base.  Van  Amberg  and  Proctor  had  both  testified  that  they  found  the 
lands  to  measure  .050  of  an  inch,  and  Van  Amberg  testified  that  he  found 
the  grooves  to  measure  .107  of  an  inch.  The  affiant  measured  each  land 
and  groove  consecutively.  The  results  of  his  measurements  appear  graph¬ 
ically  illustrated  by  the  drawing  on  page  nine  of  the  album.  That  draw^ 
ing  is  made  to  the  scale  of  one  to  twenty-five. 


The  affiant’s  actual  measurements  consecutively  were  as  follows : — 
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The 

affiant  next  proceeded  to 

the  measurement 

of 

the  lands  and 

grooves  in  the  Sacco  automatic  pistol,  measuring  same  at  the  muzzle,  where 
the  fired  bullet  receives  its  final  marking.  He  found  that  the  said  measure¬ 
ments  were  as  follows,  to  wit : 
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These  measurements  are  graphically  illustrated  by  drawing  on  page  eight 
of  the  album,  again  drawn  to  scale  of  one  to  twenty-five. 

The  measurements  of  the  land  marks  and  grooves  on  a  fired  bullet 
should  conform  with  the  land  and  groove  measurements  of  the  weapon 
from  which  it  was  discharged  when  measured  consecutively  around  the 
bullet  and  weapon. 

On  pages  ten  and  eleven  of  the  album  will  be  found  positives  upon 
celluloid  of  the  same  pictures  appearing  upon  pages  eight  and  nine  of  the 
album.  The  positive  celluloid  on  page  ten  being  made  from  the  negative 
of  picture  on  page  eight,  and  the  positive  celluloid  on  page  eleven  made 
from  the  negative  that  made  the  picture  upon  page  nine. 

As  heretofore  stated,  the  drawings  upon  pages  eight  and  nine  of  the 
album  were  made  by  the  affiant  on  scale  one  to  twenty-five  and  conform 
to  the  set  of  measurements  of  the  so-called  mortal  bullet,  and  the  so-called 
Sacco  pistol,  as  hereinbefore  set  forth. 

If  the  measurement  of  the  land  marks  on  the  mortal  bullet  conform 
with  the  lands  and  grooves  of  the  Sacco  pistol,  then  it  would  be  persuasive 
evidence  that  the  mortal  bullet  came  from  the  Sacco  pistol.  But  the  set 
of  measurements  do  not  conform  one  with  the  other.  All  as  can  be  made 
to  appear  visually  by  superimposing  the  two  celluloid  positives  one  upon 
the  other  so  that  the  dot  center  of  the  bullet  of  the  positive  on  page  eleven 
is  placed  upon  the  dot  center  of  the  positive  on  page  ten,  and  so  super¬ 
imposed  the  bullet  film  is  revolved  upon  its  common  center  in  an  effort  to 
find  a  location  where  all  twelve  lands  and  grooves  simultaneously  fit  each 
other,  and  no  such  situation  can  be  found  with  a  complete  revolution  of 
one  film  upon  the  other  around  the  common  center.  With  the  two  centers 
superimposed,  one  or  two  lands  will  fit,  while  the  remaining  eleven  or  ten 
do  not. 

If  the  twelve  land  marks  on  the  mortal  bullet  did  fit  the  lands  and 
grooves  consecutively  and  simultaneously  on  the  Sacco  pistol,  it  would  be 
proof  positive  that  the  mortal  bullet  came  from  the  Sacco  pistol,  but  that 
not  being  the  case,  it  is  equally  proof  positive  that  the  mortal  bullet  did  not 
come  from  the  Sacco  pistol. 

The  affiant  next  considered  what  significance,  if  any,  was  to  be  given 
the  fact  that  mortal  bullet.  Exhibit  18,  shows  some  four  or  five  of  the  land 
marks  wider  near  the  head  or  nose  of  the  bullet,  while  the  narrow  point 
of  said  landmark  is  at  the  base  of  the  bullet.  The  affiant  examined  all  three 
of  the  Van  Amberg  Lowell  test  bullets  and  also  all  the  Proctor  Lowell  test 
bullets  under  the  microscope  and  found  that  the  landmarks  on  each  of 
said  bullets  were  the  same  width  at  the  head  or  point  nearest  the  nose  of 
the  bullet  as  at  the  base  of  the  bullet.  If  it  be  assumed  that  the  fact  that 
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the  land  marks  being  wider  at  the  top  or  near  the  nose  of  the  mortal  bullet 
than  at  the  base  is  significant  as  indicating  the  specific  weapon  from  which 
the  mortal  bullet  was  fired,  then  the  fact  that  the  land  marks  on  all  of  the 
test  bullets  fired  at  Lowell  fail  to  reveal  that  the  land  marks  are  wider  at 
the  top  or  near  the  nose  than  they  are  at  the  base,  should  constitute  con¬ 
clusive  evidence  that  the  mortal  bullet  was  not  fired  from  the  Sacco  pistol. 
That  the  land  marks  on  the  test  bullets  are  of  the  same  width  at  the  top 
or  near  the  nose  as  they  are  at  the  base  is  a  matter  which  is  demonstrated 
by  the  photographs  of  the  test  bullets  appearing  on  pages  fourteen  and 
seventeen  of  the  album  and  is  a  matter  which  the  Court  can  further  demon¬ 
strate  to  his  own  satisfaction  by  examination  under  a  microscope  of  the 
bullets  themselves. 

Microscopic  examination  of  the  most  clearly  defined  of  the  two  double 
land-marks  appearing  on  the  mortal  bullet.  Exhibit  18,  shows  that  said 
double  land  mark  consists  of  four  identifying  scratches  arranged  parallel 
as  follows: — Two  at  the  left  4/lOOths  of  an  inch  apart;  7/lOOths  of  an 
inch  to  the  right  are  two  more  parallel  scratches  6/lOOths  of  an  inch  apart, 
and  5/lOOths  of  an  inch  to  the  right  of  these  is  a  parallel,  deep  scratch  or 
cut.  While  upon  each  of  the  six  Proctor-Van  Amberg  Lowell  bullets  ap¬ 
pears  a  double  land-mark,  and  upon  each  of  said  double  land  marks  appear 
eight  parallel  fine  scratches  3/lOOths  of  an  inch  apart,  except  that  the 
sixth  and  seventh  lines  counting  from  the  left  are  6/lOOths  of  an  inch 
apart. 

Assuming  from  the  above  uniformity  of  measurements  of  the  scratches 
upon  the  double  land-marks  of  the  Lowell  test  bullets,  that  one  land  in  the 
Sacco  pistol  made  this  double  land  mark  upon  each  of  the  Lowell  bullets,  it 
is  conclusively  demonstrated  that  the  double  land-mark  upon  the  mortal 
bullet  with  its  different  set  of  measurements  of  the  scratches  on  the  double 
land-mark,  and  with  the  extra  wide  land  at  the  top,  shows  that  a  pistol 
other  than  the  Sacco  pistol  fired  the  mortal  bullet. 

On  page  fifteen  of  the  album  appear  photographs  of  six  bullets  all 
fired  by  the  affiant  out  of  two  new  separate  32  Colt  automatics,  just  from 
the  factory,  whose  numbers  appear  on  page  eighteen  of  the  album  as  con¬ 
secutively  418830  and  427518. 

That  all  of  the  bullets  so  photographed  are  Winchester  32  calibre 
automatic  pistol  cartridge  bullets  of  the  same  make  as  the  mortal  bullet 
and  manufactured  within  less  than  twelve  months  of  the  date  of  manu¬ 
facture  of  the  mortal  bullet,  and  all  bear  the  same  identifying  “W”  as 
appears  upon  the  mortal  bullet.  And  the  said  cartridges  were  loaded  at 
the  time  they  were  discharged  by  the  affiant  with  the  same  powder  con¬ 
tent  and  with  the  same  primer  as  was  the  cartridge  that  contained  the 
mortal  bullet  at  the  time  that  it  was  discharged. 

That  the  bullets  appearing  on  page  fifteen  of  the  album  marked  HIO, 
Hll  and  H14  were  all  fired  by  the  affiant  from  the  same  Colt  automatic 
pistol.  While  the  bullets  H9,  H12  and  H13  were  all  fired  from  another 
Colt  automatic  pistol.  Comparison  of  said  photographs  will  visually  de¬ 
monstrate  that  bullets  No.  10,  No.  11  and  No.  14  show  the  same  double 
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or  superimposed  land  marks  with  the  same  parallel  land  marks  below. 
While  photographs  marked  H9,  H12  and  H13  again  show  the  same  general 
character  of  double  or  superimposed  land  marks  and  again  the  same  type 
of  parallel  line  land  mark,  except  the  extra  land  mark  upon  HIO,  Hll  and 
H14  is  a  larger,  taller  imprint  than  the  three  upon  H9,  H12  and  H13, 
each  set  corresponds  to  the  pistol  that  made  it,  proving  that  a  given  land 
from  one  pistol  made  each  mark  on  one  set  of  bullets  and  a  given  land  in 
the  other  pistol  made  its  mark  upon  the  other  set  of  bullets,  all  indicating 
and  proving  that  a  specific  land  in  the  Sacco  pistol  made  its  land  mark 
upon  each  of  the  Lowell  test  bullets,  and  also  that  the  mortal  pistol  with  a 
different  land  from  those  in  the  Sacco  pistol  made  a  different  double  or 
superimposed  land  mark  upon  the  mortal  bullet. 

The  affiant  next  proceeded  to  determine  whether  or  not  the  scoring, 
that  is  the  scraping  off  of  the  tin  plating  on  the  metal  jacket  of  the  mortal 
bullet.  Exhibit  18,  could  be  used  as  a  basis  of  determining  or  as  a  test  of 
the  weapon  from  which  the  mortal  bullet  was  fired. 

The  affiant  first  examined  the  so-called  Lowell  test  bullets  as  fired  by 
Van  Amberg  and  Proctor  and  found  that  no  two  of  said  bullets  show  a 
scoring  or  scraping  at  all  allied  in  kind,  character,  or  place,  or  amount; 
all  of  which  is  a  matter  of  visual  demonstration  by  examination  of  the 
photographs  of  the  Lowell  test  bullets  as  found  on  pages  fourteen  and 
seventeen  of  the  album,  and  which  the  court  can  visually  demonstrate  to 
his  own  satisfaction  by  the  examination  of  the  said  test  bullets  themselves. 

The  affiant  then  discharged  from  two  different  Colt  automatic  pistols, 
just  new  from  the  factory,  free  and  clear  of  all  rust,  three  cartridges, 
loaded  with  metal  jacketed  bullets,  identical  in  character  with  the  mortal 
bullets  and  manufactured,  as  hereinbefore  set  forth,  within  a  period  of 
less  than  twelve  months  of  the  date  of  manufacture  of  the  mortal  bullets 
by  the  Winchester  Company. 

The  said  bullets  so  discharged  from  the  said  two  new,  Colt  automatic, 
unrusted,  appear  on  page  eighteen  of  the  album.  Photographs  marked 
number  one,  three  and  five,  were  all  fired  from  the  same  Colt  pistol,  loaded 
with  the  same  cartridges  and  metal  jacketed  bullet.  The  photograph  of 
said  bullets,  as  the  same  appear  on  page  eighteen  of  the  album,  reveal  that 
all  three  of  said  bullets  are  scored  or  scraped  in  an  entirely  different  and 
dissimilar  manner,  no  two  alike. 

An  examination  of  bullets  marked  number  two,  four  and  six,  on  page 
eighteen  of  the  album,  discharged  from  the  other  Colt  automatic,  again 
reveal  that  no  two  of  said  bullets  are  scored  alike,  but  all  of  same  are 
scored  entirely  differently,  with  no  relationship  as  to  the  extent,  degree, 
or  location  of  the  scoring. 

The  diameter  of  the  bore  of  the  Colt  automatic  pistol  that  fired  bullets 
marked  one,  three  and  five,  on  page  eighteen  of  the  album,  is  .3052  of  an 
inch,  while  the  diameter  of  the  Colt  autom.atic  pistol  that  fired  bullets 
marked  two,  four  and  six  on  page  eighteen  of  the  album,  is  .3032  of  an 
inch,  while  the  bore  of  the  Sacco  Colt  automatic  pistol  is  .2924  of  an  inch. 
It  Vv^ill  be  noted  that  of  the  three  bullets  fired  by  the  affiant  from  the 
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smaller  diameter  bore  pistol  there  appears  on  the  photographs  on  page 
eighteen  of  the  album,  numbered  two,  four  and  six,  the  greatest  amount 
of  scoring,  which  would  seem  to  give  strong  foundation  for  the  opinion 
that  the  smaller  the  bore  of  the  pistol  at  the  muzzle,  the  greater  the  extent 
of  the  scoring.  It  will  also  be  noted,  that  the  Sacco  pistol  is  of  smaller 
bore  than  either  of  the  Colt  automatic  pistols  used  by  the  affiant.  Atten¬ 
tion  is  directed,  in  this  connection,  to  pages  fourteen  and  seventeen  of 
the  album,  and  to  the  Lowell  test  bullets  themselves,  in  proof  of  the  fact 
that  the  Lowell  test  bullets  show  a  greater  degree  and  extent  of  scoring  or 
scraping  of  metal  from  the  bullet  than  does  the  mortal  bullet.  Exhibit  18. 

In  so  far  as  the  question  of  scoring  is  concerned  the  affiant  is  of  the 
firm  opinion  that  scoring  cannot  be  used  as  a  basis  of  determining  the 
weapon  from  which  a  given  bullet  has  been  discharged,  not  even  to  the 
extent  of  the  kind  of  manufacture  of  weapon,  and  cannot  indicate  that  a 
given  bullet  was  fired  from  any  specific,  individual  gun,  unless  there  be 
some  unusual  and  prominent  defect  or  injury  upon  the  edge  of  the  muzzle 
and  of  the  land  or  groove,  in  which  case  such  a  weapon  would  duplicate  its 
scratches  often  upon  succeeding  shots.  There  is  no  such  defect  or  injury 
at  or  near  the  muzzle  of  the  Sacco  pistol. 

Summarizing  the  answer  to  the  question  whether  the  mortal  bullet 
was  fired  through  the  Sacco  pistol,  the  affiant  gives  it  as  his  unqualified 
oponion  that  same  was  not  fired  through  the  Sacco  pistol.  The  mortal 
bullet  does  possess  upon  its  face,  marks  that  definitely  identify  it  as  having 
been  fired  through  that  particular  make  of  pistol,  known  as  the  Colt  auto¬ 
matic  32  calibre,  but  it  possesses  no  particular  and  specific  marks  that 
identify  it  as  having  been  fired  through  the  specific  Sacco  32  automatic 
pistol. 

The  mortal  bullet  does  have  a  twist  of  the  lands  from  right  to  left, 
which  is  the  same  twist  as  is  given  to  a  bullet  fired  from  a  Colt  automatic ; 
likewise  the  lands  of  the  mortal  bullet  average  in  general  width  .0506  of 
an  inch,  which  is  entirely  consistent  with  the  .050  standard  measurement 
of  the  Colt  automatic  pistol  but  entirely  inconsistent  with  the  average 
width  of  the  lands  in  the  specific  Sacco  automatic  pistol  which  is  .0483. 

Summarizing  the  reasons  for  the  affiant’s  unqualified  opinion  that  the 
mortal  bullet  was  not  discharged  from  the  Sacco  automatic  pistol,  the 
affiant  says: 

(a)  That,  as  hereinbefore  specifically  pointed  out  in  detail,  the  lands 
and  grooves  as  same  appear  on  the  mortal  bullet  do  not  at  all  fit 
or  correspond  with  the  lands  and  grooves  at  the  muzzle  of  the 
specific  Sacco  automatic  pistol,  when  consecutively  measured. 

(b)  That  the  form,  structure  and  markings,  on  both  lands  and  grooves 
of  the  mortal  bullet,  possess  no  peculiar  markings  or  character¬ 
istics  to  identify  same  as  having  been  fired  from  the  Sacco  auto¬ 
matic  pistol. 

(c)  That  the  double  land  mark  or  superimposed  land  mark  on  the 
mortal  bullet,  in  so  far  as  same  possesses  any  evidentiary  value 
at  all  indicating  the  weapon  from  which  the  mortal  bullet  was 
discharged,  indicates  by  the  differences  in  the  markings  or  lines 
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on  said  double  land  mark  or  superimposed  land  mark  from  those 
,  appearing  on  the  test  bullets  fired  by  Van  Amberg  and  Proctor 

at  Lowell,  and  from  the  test  bullets  fired  by  the  affiant,  that  the 
mortal  bullet  was  fired  from  a  pistol  other  than  the  Sacco  Colt 
automatic. 

(d)  That  the  scoring  or  scraping  of  the  metal  jacket  on  the  mortal 
bullet  possesses  no  evidentiary  value  at  all  as  indicating  or  tend¬ 
ing  to  prove  in  any  wise  whatsoever  that  the  mortal  bullet  was 
fired  from  the  Sacco  automatic  pistol,  inasmuch  as  the  same 
kind  and  character  of  scoring  or  scraping  of  the  metal  jacket 
appears  on  bullets  fired  from  new  Colt  automatic  pistols;  all  as 
appears  from  the  photographs  on  pages  fifteen,  seventeen  and 
eighteen  of  the  album,  and  as  likewise  appears  on  the  bullets 
fired  from  a  new  Harrington  &  Richardson  and  a  new  Savage 
pistol,  all  as  appears  on  page  six  of  the  album.  That  the  scor¬ 
ing  or  scraping  of  the  metal  jacket  on  a  bullet  possesses  no 
mark  of  individuality  that  enables  one  to  determine,  at  all,  from 
what  pistol  a  given  bullet  was  fired,  or  even  to  determine  from 
what  manufacture  of  pistol  the  given  bullet  was  fired. 

The  last  above  statement  is  subject  to  the  qualification  that  where 
there  is  a  rust  pit  or  other  injury  immediately  at  or  upon  the  muzzle 
edge  of  the  rifling  of  the  pistol,  same  may  register  itself  upon  a  metal 
jacketed  bullet  and  will  register  itself  upon  a  soft  lead  bullet.  Again  at¬ 
tention  is  directed  to  the  fact  that  the  Sacco  pistol  shows  no  rust  pit  or 
other  injury  at  or  near  the  muzzle. 

The  affiant  next  undertook  to  determine  whether  the  mortal  bullet. 
Exhibit  18,  was  discharged  from  a  cartridge  like  and  containing  a  bullet 
like  any  one  or  more  of  the  cartridges  found  in  Sacco’s  pistol  at  the  time 
of  his  arrest. 

The  affiant  first  examined  the  mortal  bullet  under  the  microscope 
and  with  a  protractor,  an  instrument  for  determining  angles.  The  affiant 
found  upon  the  face  of  the  said  mortal  bullet  a  cannelure  which  appears 
in  the  photograph  at  the  extreme  right  on  page  seven  of  the  album  as  a 
series  of  parallel  lines  extending  around  the  said  bullet  at  a  point  upon 
the  lower  half  of  said  bullet,  said  lines  being  commonly  known  as  nurls; 
and  same  being  placed  on  the  bullet  at  the  time  of  manufacture  by  a 
nurling  wheel,  upon  the  rim  of  which  wheel  are  nurls  producing  duplicates 
of  the  nurls  appearing  on  a  bullet.  Examining  the  nurls  on  the  mortal 
bullet  with  the  use  of  the  protractor  it  appears  that  said  nurls  on  said 
mortal  bullet  are  three  degrees  off  perpendicular  to  the  left  as  shown  upon 
page  seven  by  the  arrow  3L  and  the  fine  hair  lines  drawn  upon  the 
photograph  on  the  upper  half  of  the  mortal  bullet  that  are  in  align¬ 
ment  with  the  four  nurls  below  them. 

The  affiant  then  examined  the  six  cartridges  alleged  to  be  found  in 
the  defendant,  Sacco’s  pocket,  likewise  of  Winchester  manufacture  and 
bearing  upon  their  face  the  identifying  “W”  and  also  containing  cannelure 
with  nurls.  Microscopic  examination  of  said  cannelure  on  five  of  the 
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said  six  cartridges,  together  with  the  protractor,  revealed  that  the  said 
five  cannelures  are  exactly  perpendicular  and  not  three  per  cent  off  the 
perpendicular  as  in  the  case  of  the  mortal  bullet,  which  indicates  con¬ 
clusively  that  the  nurling  wheel  that  made  the  nurls  on  the  cannelure  of 
the  mortal  bullet  was  a  different  nurling  wheel  from  that  used  in  making 
the  nurls  on  five  of  the  six  cartridges  in  Sacco’s  pocket.  On  the  cartridge 
at  the  upper  left  hand  corner  of  page  seven  of  the  album  the  nurls  do 
not  extend  sufficiently  above  the  metal  shell  to  allow  of  the  use  of  the 
protractor,  but  microscopic  examination  of  such  parts  of  the  nurls  as  does 
extend  above  the  metal  of  the  cartridge  and  the  entire  cannelure,  does 
enable  the  affiant  to  have  the  opinion  that  an  examination  of  the  bullet 
contained  in  said  cartridge  if  removed  would  show  that  the  same  nurling 
wheel  made  the  nurls  on  the  bullet  at  the  extreme  upper  left  hand  corner 
as  on  the  remaining  five  cartridges. 

The  above  variation  of  three  degrees  between  the  nurls  on  the  mortal 
bullet  and  the  nurls  on  the  six  cartridges  found  in  Sacco’s  pocket,  enables 
the  affiant  to  form  the  unqualified  opinion  that  the  mortal  bullet  was 
manufactured  at  a  tinfe  different  jfrom  the  manufacture  of  the  six 
Winchester  cartridges  found  in  Sacco’s  pocket,  and  that  in  due  and  regular 
'course  of  manufacture  the  mortal  bullet  would  not,  having  been  manu¬ 
factured  at  a  different  time,  be  placed  in  the  same  carton  as  that  which 
contained  the  six  Sacco  Winchester  cartridges. 

That  the  affiant  has  turned  over  to  counsel  in  this  cause  that  certain 
32  Savage  automatic  pistol  No.  248934  from  which  the  cartridges  were 
fired  as  hereinbefore  set  forth  by  affiant,  and  has  likewise  turned  over  to 
counsel  five  certain  bullets  fired  through  the  said  pistol  together  with 
those  certain  five  shells  from  which  said  bullets  were  discharged. 

That  affiant  has  likewise  turned  over  to  counsel  that  certain  32 
Harrington  &  Richardson  automatic  pistol  No.  29804,  together  with  the 
five  bullets  fired  through  said  pistol,  together  with  the  five  shells  from 
which  said  bullets  were  discharged,  all  as  hereinbefore  referred  to. 

That  affiant  has  likewise  turned  over  to  counsel  herein  those  certain 
two  32  calibre  Colt  automatic  pistols  No.  427518  and  No.  418830  herein¬ 
before  referred  to,  through  which  the  affiant  fired  those  certain  bullets 
photographs  of  which  appear  on  pages  fifteen,  seventeen  and  eighteen  of 
the  album,  with  the  exception  of  mortal  bullet  as  same  appears  on  said 
pages  of  the  album. 

That  affiant  has  likewise  turned  over  to  counsel  said  bullets  so  fired 
as  hereinbefore  set  forth. 

That  affiant  has  likewise  turned  over  to  counsel  two  bullets  and  two 
shells  fired  from  an  Infallible  32  calibre  automatic  pistol. 

Further,  affiant  sayeth  not. 

Albert  H.  Hamilton. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  October,  1923. 

Thomas  F.  McAnarney, 

Justice  of  the  Peace. 
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Commonwealth  op  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
5545 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Wilbur  F.  Turner 
In  Support  of  Fifth  Supplementary  Motion  for  New  Trial 

Wilbur  F.  Turner  being  first  duly  sworn  on  oath,  deposes  and  says: 

That  he  is  an  expert  commercial  photographer  with  studio  located 
at  61  Hanover  Street,  City  of  Boston,  Commonwealth  of  Massachusetts. 

That  attached  hereto  and  made  a  part  hereof  under  cover,  are  a 
series  of  photo  micrographs  made  by  the  affiant  under  the  direction  of 
Albert  H.  Hamilton  and  appearing  on  pages  1,  2,  3,  4,  5,  6,  7,  12,  13,  14, 
15,  16,  17  and  18  inclusive,  of  the  said  portfolio,  attached,  hereto.  That 
each  and  all  of  said  photographs  were  made  by  the  affiant  under  the 
direction  of  the  said  Albert  H.  Hamilton  either  at  the  Court  House  at 
Dedham,  County  of  Norfolk,  State  of  Massachusetts,  or  at  the  studio  of 
the  affiant  as  hereinbefore  referred  to. 

That  the  additional  photograph  appearing  on  page  19  of  said  port¬ 
folio,  is  a  photograph  of  the  compound  microscope  used  by  the  said  Al¬ 
bert  H.  Hamilton  in  his  microscopic  examinations  of  the  originals  of 
the  various  photographs  appearing  on  the  pages  herein  before  referred  to. 

That  each  and  all  of  said  photographs  are  true  and  correct  re¬ 
productions  without  any  retouching  of  photographs. 

Further  the  affiant  sayeth  not. 

Wilbur  F.  Turner. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  September,  1923. 

Robert  Reid, 

Justice  of  the  Peace. 

Commission  expires  April,  1928. 
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Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
5546 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Wilbur  F.  Turner 

In  Support  of  Fifth  Supplementary  Motion  for  New  Trial. 

Wilbur  F.  Turner  being  first  duly  sworn  on  oath,  deposes  and  says: 

That  he  is  an  expert  commercial  photographer  with  studio  located 
at  61  Hanover  Street,  City  of  Boston,  Commonwealth  of  Massachusetts. 

That  attached  hereto  and  made  a  part  hereof  under  cover,  are  a 
series  of  photomicrographs  made  by  the  affiant  under  the  direction  of 
Albert  H.  Hamilton  and  appearing  on  pages  1,  2,  3,  4,  5,  6,  7,  12,  13,  14, 
15,  16,  17  and  18  inclusive  of  the  said  portfolio,  attached,  hereto.  That 
each  and  all  of  said  photographs  were  made  by  the  affiant  under  the 
direction  of  the  said  Albert  H.  Hamilton  either  at  the  Court  House  at 
Dedham,  County  of  Norfolk,  State  of  Massachusetts,  or  at  the  studio  of 
the  affiant  as  hereinbefore  referred  to. 

That  the  additional  photograph  appearing  on  page  19  of  said  port- 
folia,  is  a  photograph  of  the  compound  microscope  used  by  the  said  Albert 
H.  Hamilton  in  his  microscopic  examinations  of  the  originals  of  the  various 
photographs  appearing  on  the  pages  hereinbefore  referred  to. 

That  each  and  all  of  said  photographs  are  true  and  correct  re¬ 
productions  without  any  retouching  of  photographs. 

Further  the  affiant  sayeth  not. 

Wilbur  F.  Turner. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  September,  1923. 

Robert  Reid, 

Justice  of  the  Peace. 

Commission  expires  April,  1928. 


104 


Commonwealth  of  Massachusetts 


Norfolk,  ss. 


Superior  Court 
Criminal  Session 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Augustus  H.  Gill 

In  Support  of  Fifth  Supplementary  Motion  for  New  Trial. 

Augustus  H.  Gill,  being  first  duly  sworn  on  oath  says: 

That  he  is  a  graduate  of  the  Institute  of  Technology  and  the  Uni¬ 
versity  of  Leipsic  and  that  he  holds  the  degrees  of  Bachelor  of  Science, 
Doctor  of  Philosophy  and  Doctor  of  Science,  and  that  he  has  made  a 
special  study  at  both  the  above  named  institutions  of  microscopy  and 
microscopic  measurements. 

That  he  is  professor  of  Technical  Chemical  Analysis  of  the  Massa¬ 
chusetts  Institute  of  Technology  in  Cambridge.  That  he  has  served  as  a 
legal  expert  in  many  cases  for  the  last  twenty-five  years  and  that  he  has 
had  occasion  frequently  to  make  microscopic  measurements.  That  he 
has  examined  on  two  different  occasions  the  barrel  of  the  automatic  pistol, 
the  bullets  fired  at  Lowell  therefrom,  and  the  mortal  bullet. 

That  the  affiant  at  the  request  of  the  defendants’  counsel  in  the  above 
entitled  cause,  has  made  certain  microscopic  measurements  of  the  so-called 
“mortal  bullet”  in  the  above  entitled  cause,  bullet  No.  Ill  (Exhibit  18). 
Also  the  so-called  “Sacco”  Colt  automatic  pistol,  Exhibit  28.  Also  the 
so-called  “Lowell”  test  bullets,  exhibits  No.  36. 

That  the  said  so-called  microscopic  measurements  were  made  at 
the  studio  of  one  Wilbur  F.  Turner,  in  the  City  of  Boston,  on  August 
fourteenth,  1923,  and  at  the  office  of  the  District  Attorney  of  Norfolk 
County,  at  Dedham,  Massachusetts,  on  September  twenty-fifth,  1923. 

That  in  making  said  microscopic  measurements  the  affiant  previous 
to  the  making  of  said  measurements  and  at  no  time  until  after  the  comple¬ 
tion  of  same  was  advised  as  to  the  relationship  of  any  one  or  more  said 
exhibits  to  the  evidence  in  the  above  entitled  cause  and  the  objective  in 
taking  said  measurements. 

That  the  microscope  and  equipment  thereof  as  used  on  August 
fourteenth,  1923  by  the  affiant  was  a  different  microscope  and  equipment 
from  that  used  on  September  twenty-fifth,  1923.  That  the  microscope  and 
equipment  used  by  the  affiant  on  August  fourteenth,  1923  was  an  equip¬ 
ment  belonging  to  Albert  H.  Hamilton,  while  the  microscope  used  by  the 
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affiant  on  September  twenty-fifth,  1923  was  from  the  Massachusetts  In¬ 
stitute  of  Technology. 

Inasmuch  as  the  microscopes  and  equipments  on  these  two  dates 
were  different,  to  draw  conclusion,  it  is  necessary  to  compare  the  relative 
relationship  of  figures  as  given  by  the  same  microscope  on  the  same  dates. 
That  is,  August  and  September  measurements  must  not  be  compared,  but 
August  with  August  and  September  with  September  measurements. 


The  affiant  measured  each  of  the  lands  and  grooves  on  the  “Sacco” 
Pistol  and  the  results  of  such  measurements  were  as  follows,  to  wit: 

All  Measurements  Are  In  Fractions  of  an  Inch. 


August  14,  1923 

September  25,  1923 

inch 

inch 

Measurement  of  lands 

0.0500 

0.0562 

0.0562 

and  grooves  on  Sacco 

.1075 

.1048 

.1056 

pistol.  Ex.  28,  #219722. 

.0500 

.0568 

.0568 

.1075 

.1056 

.1064 

.0515 

.0562 

.0562 

.1080 

.1064 

.1040 

.0510 

.0562 

.0568 

.1075 

.1064 

.1056 

.0500 

.0568 

.0562 

.1075 

.1075 

.1064 

.0492 

.0562 

.0562 

.1075 

.1056 

.1069 

#  “Circumference” 

0.9472 

.9747 

.9733 

#This  is  really  the  sum  of  12  chords. 

The  affiant  m.easured  the  lands  and  grooves  on  the  so-called  “mortal” 

bullet.  Exhibit  18,  and  the  results  thereof  were  as 

follows. 

to  wit 

• 

• 

August  14,  1923 

September  25,  1923 

inch 

inch 

Measurements  of  lands  and 

0.0487 

0.0507 

0.0520 

grooves  on  the  Mortal 

.1000 

.1038 

.1040 

Bullet,  Exhibit  18. 

.0500 

.0512 

.0512 

.0975 

.1020 

.1040 

.0500 

.0515 

.0504 

.0987 

.1040 

.1024 

1 

.0487 

.0512 

.0512 

.0987 

.1032 

.1032 

.0500 

.0512 

.0512 

.0962 

.1040 

.1040 

_  .. 

.0492 

.0512 

.0512 

.0962 

.1040 

.1040 

#  “Circumference” 

0.8839 

0.9280 

0.9288 
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The  affiant  measured  the  lands  and  grooves  on  one  of  the  Lowell 
bullets  on  August  fourteenth,  1923,  and  the  results  thereof,  were  as  fol¬ 
lows,  to  wit : 


August  14,  1923 


'  '  i^ch 

Measurements  of  lands  0.0525 

and  grooves  on  the  .1025 

“Lowell”  Bullet  .0500 

Exhibit  26.  .1000 


.0525 

.1025 

.0500 

.1000 

.0500 

.1000 

.0500 

.1000 


“Circumference”  ,  - 0.9100 


The  affiant  measured  the  lands  and  grooves  on  three  of  the  “Lowell” 
Bullets  on  September  twenty-fifth,  1923,  Exhibit  36,  and  the  results  were 
as  follows,  to  wit: 


September  25,  1923 


Measurements  of  land  and 

0.0528 

0.0528 

0.0520 

grooves  on  three  Lowell 

.1056 

.1072 

.1056 

Bullets,  Exhibit  36. 

.0528 

.0520 

.0520 

.1040 

.1056 

.1056 

.0528 

.0512 

.0528 

.1040 

.1056 

.1056 

.0520 

.0520 

.0528 

.1056 

.1048 

.1056 

.0528 

.0520 

.0528 

.1040 

.1056 

.1056 

.0528 

.0520 

.0528 

.1056 

.1056 

.1056 

“Circumference” 

.9448 

.9464 

.9488 

#This  is  really  the  sum  of 

12  chords. 
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Summing  Up. 

Inside  circumference  Sacco  pistol 
barrel 

Circumference  Mortal  bullet 
Circumference  bullet  fired  from 
Sacco  pistol  at  Lowell 
Lowell  bullet  is  larger  than  mortal 
bullet  by 

Average  width  of  grooves  on 
mortal  bullet 

Average  width  of  grooves  on  bul¬ 
let  from  Sacco  pistol 
The  grooves  on  the  bullet  from 
Sacco  pistol  are  wider  than  those 
on  the  mortal  bullet  by 

This  table  shows  conclusively  that  the  “mortal”  bullet  never  passed 
through  the  barrel  of  Sacco’s  pistol. 

Augustus  H.  Gill. 

Subscribed  and  sworn  to  before  m&  this  twenty-seventh  dav  of 
September,  1923. 

George  E.  Roewer,  Jr., 

Notary  Public. 

My  commission  expires  Dec.  20,  1924. 


August  14,  1923 

September  25, 

0.9472 

0.8839 

0.9740 

0.9284 

inch 

<< 

0.9100 

0.9466 

a 

0.0261 

0.0182 

a 

0.0494 

0.0512 

a 

0.0508 

0.0524 

0.0014 

0.0012 

Commonwealth  of  Massachusetts 

Norfolk,  ss.  In  the  Superior  Court. 


Commonwealth 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  William  H.  Proctor. 

My  name  is  William  H.  Proctor.  I  live  in  Swampscott,  Mass.,  and 
I  am  Captain  in  the  Department  of  Public  Safety,  in  charge  of  the  Division 
of  State  Police.  I  have  been  Captain  for  sixteen  years  and  in  the  State 
Police  Department  for  thirty-six  years.  My  office  is  at  the  State  House  in 
Boston.  I  am  making  this  affidavit  in  my  own  office  and  at  the  request 
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of  Mr.  William  G.  Thompson,  who  I  understood  is  now  one  of  the  counsel 
for  one  of  the  defendants  in  the  above  entitled  case. 

I  was  associated  with  the  prosecution  of  the  defendants  in  this  case 
and  I  had  in  my  custody  for  a  considerable  time  the  Colt  automatic  pistol 
taken  from  the  defendant  Sacco  at  the  time  of  his  arrest,  the  cartridges 
taken  from  him  at  the  same  time,  the  so-called  Fraher  shells  picked  up  on 
the  ground  at  the  time  of  the  murder  and  some  other  exhibits  in  the  case 
not  material  for  the  purpose  which  I  understand  from  Mr.  Thompson  is 
the  subject  matter  of  this  statement. 

I  also  had  in  my  custody  and  made  examination  of  from  time  to  time, 
with  great  care,  the  bullets  said  to  have  been  taken  from  the  body  of  Berar- 
delli,  all  except  one  of  which  were,  as  I  testified  at  the  trial,  fired  from  a 
pistol  which  was  not  a  Colt  automatic  pistol.  One  of  them  was,  as  I  then 
testified  and  still  believe,  fired  from  a  Colt  automatic  pistol  of  32  calibre. 

During  the  preparation  for  the  trial,  my  attention  was  repeatedly 
called  by  the  District  Attorney  and  his  assistants  to  the  question :  whether 
I  could  find  any  evidence  which  would  justify  the  opinion  that  the  par¬ 
ticular  bullet  taken  from  the  body  of  Berardelli,  which  came  from  a  Colt 
automatic  pistol,  came  from  the  particular  Colt  automatic  pistol  taken  from 
Sacco.  I  used  every  means  available  to  me  for  forming  an  opinion  on  this 
subject.  I  conducted,  with  Captain  Van  Amberg,  certain  tests  at  Lowell, 
about  which  I  testified,  consisting  in  firing  certain  cartridges  through 
Sacco’s  pistol.  At  no  time  was  I  able  to  find  any  evidence  whatever  which 
tended  to  convince  me  that  the  particular  model  bullet  found  in  Berardelli’s 
body,  which  came  from  a  Colt  automatic  pistol,  which  I  think  was  num¬ 
bered  3  and  had  some  other  exhibit  number,  came  from  Sacco’s  pistol  and 
I  so  informed  the  District  Attorney  and  his  assistant  before  the  trial.  This 
bullet  was  what  is  commonly  called  a  full  metalpatch  bullet  and  although 
I  repeatedly  talked  over  with  Captain  Van  Amberg  the  scratch  or  scratches 
which  he  claimed  tended  to  identify  this  bullet  as  one  that  must  have  gone 
through  Sacco’s  pistol,  his  statements  concerning  the  identifying  marks 
seemed  to  me  entirely  unconvincing. 

At  the  trial,  the  District  Attorney  did  not  ask  me  whether  I  had  found 
any  evidence  that  the  so-called  mortal  bullet  which  I  have  referred  to  as 
number  3  passed  through  Sacc'o’s  pistol,  nor  was  I  asked  that  question  on 
cross-examination.  The  District  Attorney  desired  to  ask  me  that  question, 
but  I  had  repeatedly  told  him  that  if  he  did  I  should  be  obliged  to  answer 
in  the  negative ;  consequently,  he  put  to  me  this  question :  Q.  Have  you 
an  opinion  as  to  whether  bullet  nurnber  3  was  fired  from  the  Colt  auto¬ 
matic  which  is  in  evidence?  To  which  I  answered,  ‘T  have.”  He  then 
proceeded.  Q.  And  what  is  your  opinion?  A.  My  opinion  is  that  it  is 
consistent  with  being  fired  by  that  pistol. 

That  is  still  my  opinion  for  the  reason  that  bullet  number  3,  in  my 
judgment,  passed  through  some  Colt  automatic  pistol,  but  I  do  not  intend 
by  that  answer  to  imply  that  I  had  found  any  evidence  that  the  so-called 
mortal  bullet  had  passed  through  this  particular  Colt  automatic  pistol  and 
the  District  Attorney  well  knew  that  I  did  not  so  intend  and  framed  his 
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question  accordingly.  Had  I  been  asked  the  direct  question :  whether  I  had 
found  any  affirmative  evidence  whatever  that  this  so-called  mortal  bullet 
had  passed  through  this  particular  Sacco’s  pistol,  I  should  have  answered 
then,  as  I  do  now  without  hesitation,  in  the  negative. 

William  H.  Proctor 

Subscribed  and  sworn  to  before  me  this  20th  day  of  October,  1923. 

William  G.  Thompson 
Justice  of  the  Peace. 

My  commission  expires  March  3,  1927. 


(Commonwealth  of  Massachusetts 


Norfolk,  ss. 


Superior  Court 
Criminal  Session 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplementary  Affidavit  of  Albert  H.  Hamilton. 

Albert  H.  Hamilton  being  first  duly  sworn  deposes  and  says,  that  he 
is  one  and  the  same  person  as  the  Albert  H.  Hamilton  who  has  heretofore 
filed  an  affidavit  in  the  above  entitled  cause. 

That  since  the  making  of  his  original  affidavit,  on  file  herein,  of  date 
the  fifteenth  day  of  October,  1923,  the  affiant  has  had  additional  photo¬ 
graphs  made  under  his  instructions,  by  the  said  Wilbur  F.  Turner  of  the 
City  of  Boston,  referred  to  in  his  original  affidavit  on  file  herein.  That 
said  photographs  are  filed  herewith  and  constitute  a  supplementary  album 
and  accompany  the  affiant’s  present  supplementary  affidavit;  its  pages 
thereof  are  marked  one  to  six  consecutively. 

That  on  page  one  of  said  supplementary  album  appears  a  photograph 
of  two  bullets  bearing  the  inscription  underneath  “mortal  Bullet,  Exhibit 
18”,  and  “Lowell  test  bullets”.  That  said  photograph  is  an  enlargement, 
by  photographic  process,  of  the  two  photographs  appearing  respectively 
on  the  centre  of  page  fourteen  of  the  original  album  and  at  the  upper  left 
hand  corner  of  said  page  of  said  original  album,  and  bearing  the  arrow  and 
figure  four. 
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That  said  photograph  appearing  on  page  one  of  the  supplementary 
album  was  made  for  the  purpose  of  amplifying  and  making  rnore  clearly, 
visually  demonstrable  to  the  court,  the  facts,  matters  and  things  pointed 
out  specifically  on  page  thirty-eight  of  the  affiant’s  affidavit  on  file  herein 
and  in  that  particular  paragraph  on  said  page  beginning  with  the  words 
“microscopic  examination”  and  ending  with  the  words  “of  an  inch  apart”. 

On  page  two  of  the  supplementary  album  appears  a  photograph  pre¬ 
pared  by  the  said  Turner  showing  the  base  of  two  shells,  same  being  pre¬ 
pared  under  the  instructions  of  the  affiant,  and  same  being  respectively  an 
enlargement  of  the  Lowell  test  shell  No.  3,  as  same  appears  on  page  twelve 
of  the  original  album,  and  of  the  Fraher-Winchester  shell  F4,  as  same  ap¬ 
pears  at  the  upper  left  hand  corner  of  page  twelve  of  the  original  album. 

On  page  three  of  the  supplementary  album  appears  a  photograph, 
same  being  an  enlargement  of  the  same  photographs  as  hereinbefore  last 
referred  to,  with  superimposed  squares  drawn  to  scale  15/100  of  an  inch; 
the  process  of  making  said  photograph  appearing  on  page  three  of  said 
supplementary  album  being  as  follows,  to  wit: 

Over  the  original  photographs  appearing  on  page  twelve  of  the  album, 
and  bearing  the  marks  “Fraher  shell  W”,  same  being  the  same  shell  as 
that  referred  to  in  the  original  album  as  Fraher  shell  F4,  and  “Lowell  test 
shells  No.  3”,  was  placed  a  transparent  celluloid  containing  squares  thereon 
drawn  to  the  scale  of  15/100  of  an  inch  square.  Said  scale  was  arranged 
on  said  original  photographs  so  that  on  each  of  said  photographs  the  hori¬ 
zontal  line  between  the  letters  L  and  K  of  said  scale  coincided  with  the 
lower  apex  of  the  ejector  mark  on  the  left  side  appearing  upon  both  of 
said  shells  and  passed  horizontally  across  the  shell  at  a  tangent,  touching 
the  base  of  the  primer,  while  the  perpendicular  line,  bearing  the  numerals 
four  and  five,  forms  a  tangent  with  the  primer  at  the  extreme  left. 

The  said  two  sets  of  photographs,  appearing  on  pages  two  and  three 
of  the  said  supplementary  album  as  hereinbefore  described,  were  made  for 
the  purpose  of  amplifying  and  visually  demonstrating  to  the  court  the 
matters  and  things  referred  to  on  pages  twenty-two,  twenty-three,  twen¬ 
ty-four,  twenty-five,  twenty-six,  tv/enty-seven  and  twenty-eight  of  the 
affiant’s  original  affidavit,  beginning  with  the  words  “it  must  be  under¬ 
stood”  on  page  twenty-two  of  said  original  affidavit,  and  ending  with  the 
words  “file  marks  appear”  on  page  twenty-eight  of  said  original  affidavit. 

The  said  photographs  appearing  on  page  two  of  the  supplementary 
album  reveal  identically  the  same  set  of  facts  as  the  said  photographs  re¬ 
veal  on  page  three  of  the  supplementary  album.  The  sole  purpose  in  put¬ 
ting  in  the  said  photographs  appearing  on  page  three  of  the  supplementary 
album  is,  by  means  of  the  scale,  to  make  more  easily  apparent  and  visually 
demonstrable  the  matters  and  things  to  which  the  affiant  has  heretofore 
directed  his  attention  on  the  pages  of  his  original  affidavit  on  file  last  here¬ 
inbefore  referred  to. 

_To  illustrate,  in  square  A- 10  on  the  Lowell  test  shell  appears  the  five 
by  eight  elevation  referred  to  in  the  affiant’s  original  affidavit.  Upon  the 
Fraher  shell  in  the  square  A-10  no  such  elevation  appears,  but  in  its  place 
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there  is  a  depression  between  two  parallel  file  marks.  Upon  the  Lowell 
shell  in  the  area  A-B-9-10  appear  four  file  marks  in  the  form  of  part  of  a 
capital  letter  W.  Upon  the  Fraher  shell,  in  the  area  A-B-9-10  there  is 
nothing-  of  this  description,  but  in  place  of  it  there  appears  simply  three 
parallel  file  marks,  two  of  them  course  and  one  fine.  Upon  the  Lowell  shell, 
extending  down  through  column  thirteen,  is  an  inverted  Y  formation  of 
file  marks;  to  the  right  of  it  are  two  parallel  file  marks,  extending  from 
D-14  downward  to  1-13.  Upon  the  Fraher  shell  no  such  formation  occurs, 
but  in  its  place  are  two  file  marks,  one  beginning  at  the  horizontal  line  be¬ 
tween  D  and  E  of  14,  and  ending  in  square  1-13,  north-east  corner,  and  at 
its  right  bottom  a  short,  fine  file  mark,  beginning  between  13  and  14  and  G 
and  terminating  in  the  centre  of  F-i4. 

A  visual  comparison  of  these  duplicate  squares  shows  the  entire  dis¬ 
similarity  of  the  file  marks  upon  these  tw'o  shells.  Upon  the  square  K-10 
appear  two  short,  prominent  marks  on  the  Fraher  shell;  while  upon  the 
Lowell  shell  in  K-10  the  primer  is  nearly  smooth,  with  only  a  very  fine 
etched  surface,  and  with  no  prominent  file  marks. 

Upon  the  Fraher  shells  beginning  at  the  top  of  D-11  is  a  coarse  file 
mark,  extending  downward  to  near  the  bottom  centre  of  C-11.  Upon  the 
Lowell  shell,  at  the  centre  of  A-11  is  a  large  file  mark,  extending  downward 
to  the  left  centre  of  D-11,  with  an  arm  protruding  out  to  the  left  of  this 
long  mark  in  the  middle  of  B-11.  These  illustrations  show  the  numerous 
comparisons  of  dissimilarity  that  may  be  observed  by  close  study  of  the 
photograph  appearing  on  page  three  of  supplementary  album. 

The  affiant  observed  that  upon  a  first,  superficial  examination  and 
comparison  of  the  Lowell  shell  with  the  Fraher  F4  that  a  similarity  ap¬ 
peared  in  that  a  Y  formation  appeared  each  side  of  the  firing  pin  dent  upon 
each  primer;  but  when  measured,  localized  and  other  comparisons  were 
made  the  real  dissimilarity  became  apparent. 

In  comparing  the  flow-back  upon  the  Lowell  shell  I-S  with  the  flow- 
back  upon  the  Winchester-Fraher  shell  F4  the  square  1-8  has  only  a  small 
portion  of  the  flow-back  in  the  upper  right  hand  corner.  Upon  the  Lowell 
shell  in  the  square  G-7,  it  is  nearly  completely  covered  with  flow-back.  On 
the  Fraher  shell  only  a  minute  portion  of  the  upper  right  hand  corner  of 
G-7  has  it. 

Upon  the  Lowell  shell  a  perpendicular  line  between  9  and  10  shows  the 
flow-back  entirely  upon  the  left;  practically  none  upon  the  right  of  this 
line.  Upon  the  Fraher  shell  the  flow-back  is  plentiful  at  the  top  and  bot¬ 
tom  to  the  right  of  this  line,  between  9  and  10. 

An  examination  of  the  same  two  shells  appearing  on  page  two  of  the 
supplementary  album  permits  observing  these  dissimilarities  when  first 
localized  upon  page  three  and  then  observed  without  the  squares  upon  page 
two. 

The  photographs  appearing  upon  page  four,  five  and  six  of  the  sup¬ 
plementary  album  are  made  by  direct  enlargements  from  the  original  ex¬ 
hibits  themselves  to  display,  in  quick  and  ready,  visual  comparison,  a 
feature  not  previously  referred  to  in  affiant’s  original  affidavit.  The  photo- 
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graph  upon  page  four  is  a  ten  diameter  enlargement  of  exhibit  F,  being 
the  seven  test  bullets  fired  at  Lowell,  Massachusetts,  from  Exhibit  28,  the 
so-called  Sacco  pistol,  by  Mr.  Burns  during  the  trial  of  this  case.  Upon 
page  five  of  the  supplementary  album  appear  the  three  upper  bullets  in  a 
row  and  are  known  as  Exhibit  35,  the  Van  Amburgh  Lowell  test  bullets. 
The  lower  three  are  the  Proctor-Lowell  test  bullets.  Exhibit  36.  The  single 
bullet  at  the  left  middle  of  the  picture  is  Exhibit  18,  the  mortal  bullet,  and 
upon  page  six  of  the  supplementary  album,  at  the  left,  appears  the  Burns 
bullet  B-2  from  page  four;  the  next,  or  middle,  is  the  mortal  bullet,  the 
one  at  the  right  being  the  upper  middle  B-2,  from  page  four  of  the  sup¬ 
plementary  album. 

Upon  the  face  of  one  groove  mark  upon  each  of  the  thirteen  test  bul¬ 
lets  there  appears  two  parallel,  plainly  visible  cuts,  beside  which,  upon  some 
of  these  test  bullets,  there  appears  one  or  two  additional  parallel  cuts. 
Upon  the  mortal  bullet  appears  only  a  single  cut,  deeper  and  wider  than 
any  upon  the  thirteen  test  bullets,  and  a  different  shape  of  cut. 

The  affiant  measured  these  cuts  and  observed  that  upon  the  mortal 
bullet  upon  one  groove  mark  only,  there  appears  a  deep,  long  cut,  whose 
linear  centre  upon  the  original  bullet,  was  three  and  one-half  hundredths 
of  an  inch  from  and  parallel  to  the  left  edge  of  the  land  mark  appearing 
at  the  right  of  the  cut,  as  shown  upon  pages  five  and  six  of  the  supple¬ 
mentary  album.  That  the  sectional,  transverse  shape  of  this  cut  was  right 
angular,  triangular  in  shape,  the  shorter  side  of  the  triangle  being  the  left 
side  of  the  cut.  In  other  words,  this  cut  was  perpendicularly  deep  on  its 
left  edge,  and  gradually  came  up  to  the  surface  on  the  extreme  right  as 
if  made  with  a  triangular  pointed  obstruction  or  burr  somewhere  in  the 
track  of  the  bullet  as  it  passed  from  its  weapon. 

Upon  each  of  the  thirteen  test  bullets  fired  at  Lowell  through  the  Sacco 
pistol  by  Messrs.  Burns,  Van  Amburgh  and  Proctor,  there  appears  three 
cuts,  one  prominent,  whose  linear  centre  is  four  and  one-half  hundredths 
of  an  inch,  parallel  from  the  left  edge  of  the  land  mark  at  the  right.  The 
transverse  section  of  this  cut  is  circular,  deepest  at  its  centre  and  curving 
up  to  the  right  and  left  surface  therefrom.  At  the  point  three  and  one- 
half  hundredths  of  an  inch  from  this  right  land  mark  there  is  no  triangular 
cut  as  has  been  described  upon  the  mortal  bullet,  but  upon  each  of  the 
thirteen  test  bullets  one  one-hundredths  of  an  inch  to  the  left  of  the  circu¬ 
lar,  concave  cut  already  described,  there  is  the  second  cut,  similar  in  length 
in  sectional,  transverse  form,  namely  circular  concave,  deepest  at  centre 
and  running  parallel  with  the  first  cut.  Upon  pages  four  and  five,  to  the 
left  of  this  second  cut,  appears  a  third,  pronounced  cut,  parallel  with  the 
first  two.  It  appears  upon  bullet  P-1,  P-2,  P-3,  V-2,  B-7,  B-1,  B-6,  B-3, 
B-8  and  B-5,  only  less  prominent.  This  cut  appearing  parallel  with  the 
others  aforesaid  upon  each,  is  seven  one-hundredths  of  an  inch  from  the 
left  edge  of  the  land  mark  at  the  right. 

In  selecting  the  bullets  for  assemble  upon  page  six,  affiant  selected 
those  test  bullets  which  have  a  cut  in  length,  width,  and  depth,  as  near 
as  possible  to  that  appearing  upon  the  mortal  bullet,  and  he  observed  that 
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the  ones  selected  were  still  not  as  deep  nor  as  wide  as  the  cut  upon  the 
mortal  bullet.  That  in  this  selection  the  two  extra,  parallel  cuts  that  ap¬ 
pear  upon  all  the  test  bullets  were  entirely  missing  upon  the  mortal  bullet ; 
there  is  not  even  the  suspicion  of  an  extra  scratch  upon  either  side  of  the 
single,  large,  triangular,  deep  cut  appearing  upon  the  mortal  bullet. 

Affiant  further  observed  that  whatever  merit  the  matter  of  scoring 
has  in  point  of  identity  of  the  Sacco  pistol  in  this  case,  the  following  facts 
were  observable: 

That  upon  page  five  of  the  supplementary  album,  at  the  bottom,  ap¬ 
pear  three  Peters,  32  automatic  bullets  fired  from  Sacco’s  pistol.  That 
the  same  groove  mark  has  upon  it  parallel  cuts  appearing  in  the  middle 
of  each  of  those  bullets,  and  in  addition  to  the  three  parallel  cuts  it  made 
a  scoring  mark  in  nearly  the  same  locality  upon  each,  of  nearly  the  same 
size  and  shape,  referring  to  that  dark,  circular  spot  immediately  below  the 
cannelure,  where  the  tin  plating  has  been  scraped  off,  the  copper  under¬ 
neath,  which  scoring  on  these  three  bullets  appears  in  the  middle  of  the 
groove  mark  and  does  not  extend  to  the  edges,  indicating  that  these  bul¬ 
lets  might  be  from  the  same  weapon.  On  the  three  Van  Amburgh-Win- 
chester  bullets,  same  page,  top  row,  the  scoring  by  the  same  pistol  appears 
more  ellipitical  perpendicularly  in  nearly  the  same  locality  as  upon  the 
Proctor  bullets,  and  does  not  extend  out  to  the  edges  of  the  land  mark,  but 
does  extend  farther  toward  the  base  of  the  bullet,  indicating  that  these 
might  have  been  fired  from  one  pistol.  Upon  page  four  of  the  supplemen¬ 
tary  album  are  the  seven  Burns  U.  S.  cartridge  test  bullets  fired  through 
the  Sacco  pistol.  Here,  while  the  scoring  upon  each  is  not  exactly  alike,  in 
each  case  it  consists  of  a  second  spot  above  the  cannelure,  and  below  it 
upon  the  centre  of  the  groove  mark  not  extending  out  to  the  edges  of  the 
land  mark ;  the  said  double  scorings  being  more  or  less  circular  or  ellipitical 
in  form.  Whereas,  upon  the  mortal  bullet,  upon  the  groove  mark  where 
appears  the  deep  cut  a  scoring  appears,  not  round  or  ellipitical,  but  nearly 
square,  and  extending  completely  across  from  land  mark  to  land  mark, 
starting  slightly  above  the  cannelure,  and  extending  a  little  below,  wholly 
unlike  that  appearing  upon  any  of  the  thirteen  test  bullets. 

The  affiant  further  observed  the  land  mark  at  the  left  of  this  groove 
mark  which  has  the  cuts  upon  it  upon  each  of  the  thirteen  Lowell  test  bul¬ 
lets,  that  there  remained  a  long,  narrow  area  of  the  original  tin  plating 
in  the  centre  of  this  land  mark  that  had  not  been  scored  or  scraped  off  by 
the  individual  land  of  Sacco’s  pistol,  as  may  be  observed  upon  pages  four 
and  five  of  supplementary  album.  Whereas,  upon  the  mortal  bullet,  this 
individual  land  mark  reveals  that  the  land  of  the  weapon  that  made  it  has 
scored  or  scraped  off  all  the  plating  and  part  of  the  gilding  metal  under¬ 
neath,  leaving  a  metal  surface  wholly  unlike  the  particular  land  mark  upon 
each  of  the  thirteen  test  bullets. 

From  the  above  two  comparisons  the  affiant  observed  that  if  scoring 
or  scraping  off  of  the  tin  plating  has  any  value  in  determining  the  identity 
of  weapon  it  tends  to  show  that  the  Sacco  pistol  did  not  make  the  scor¬ 
ing  upon  the  face  of  the  specific  groove  and  land  marks  upon  the  mortal 
bullet  as  shown  upon  page  five  of  the  supplementary  album. 
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The  affiant  further  observed  that  the  similarity  of  measurements, 
the  direction  and  form  of  the  parallel  cuts  upon  a  given  groove  mark  upon 
each  other  of  the  thirteen  test  bullets  show  that  the  same  groove  in  the 
Sacco  pistol  made  these  cuts  and  scorings  upon  the  thirteen  bullets,  and 
was  not  the  same  groove  that  made  the  groove  mark  upon  the  mortal  bul¬ 
let  ;  nor  is  there  any  groove  in  the  Sacco  pistol  that  makes  a  groove  mark 
like  those  upon  the  mortal  bullet. 

That  the  sharp,  radical  dissimilarity  between  the  mortal  bullet  and 
the  thirteen  test  bullets  as  to  cut  and  the  difference  in  the  scoring,  in  its 
general  shape  and  location  upon  a  given  groove  and  land  mark,  is  con¬ 
clusive  to  the  affiant  that  the  Sacco  pistol  did  not  fire  the  mortal  bullet  and 
cannot  be  made  to  mark  a  bullet  as  is  the  mortal  by  using  any  manufacture 
of  a  32  calibre  automatic  pistol  cartridge  of  any  date  of  manufacture. 

That  the  above  mentioned  facts  are  matters  which  the  court  can 
further  demonstrate  to  his  own  satisfaction  by  examining,  under  a  micro¬ 
scope,  the  original  exhibits  as  illustrated  by  photo-micrographs  upon  pages 
one  to  six,  inclusive,  of  the  supplementary  album. 

Further  affiant  sayeth  not. 

Albert  H.  Hamilton 

Subscribed  and  sworn  to  before  me  this  twentieth  day  of  October,  1923. 

William  G.  Thompson, 

Justice  of  the  Peace. 

My  commission  expires  Mar.  3,  1927. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  In  the  Superior  Court. 

Nos.  5545  and  5546.  Criminal  Session. 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Supplemental  Affidavit  of  Augustus  H.  Gill. 

My  name  is  Augustus  H.  Gill.  I  made  an  original  affidavit  on  this 
motion  dated  September  27,  1923. 

My  attention  has  been  called  to  differences  between  my  absolute 
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measurements  of  the  lands  and  grooves  of  Sacco’s  pistol  and  the  land  marks 
and  grooves  on  the  so-called  mortal  bullet,  and  the  corresponding  measure¬ 
ments  of  Mr.  Hamilton.  This  difference  is  accounted  for  in  the  case  of 
the  pistol  by  the  fact  that  in  measuring  the  lands  I  measured  across  the 
base  of  the  land,  which  is,  of  course,  somewhat  wider  than  the  top  of  the 
land.  If,  as  I  am  informed  by  him,  Mr.  Hamilton  measured  on  the  top 
of  the  land,  his  measurements  would  in  each  case  be  shorter  than  mine. 

The  situation  in  respect  of  the  grooves  is  somewhat  different.  Theo¬ 
retically  the  grooves  should  be  of  equal  width  at  top  and  bottom;  but  in 
practice  the  lack  of  perfect  rigidity  in  the  tool,  combined  with  the  wearing 
away,  makes  a  groove  somewhat  wider  at  the  bottom  than  at  the  top.  In 
the  case  of  Sacco’s  pistol  I  measured  the  groove  at  the  bottom  and  Mr. 
Hamilton  tells  me  that  he  measured  it  at  the  top  between  the  corners 
of  the  lands.  The  result  is  that  my  measurements  of  grooves  are  slightly 
longer  than  his. 

As  it  is  impossible  to  identify  for  purposes  of  comparison  particular 
lands  or  grooves  measured  by  Mr.  Hamilton  and  myself,  since  the  measure¬ 
ments  were  made  independently  and  at  different  times,  the  only  way  to 
compare  his  measurements  of  lands  and  grooves  with  mine  is  by  compar¬ 
ing  averages.  The  average  of  his  measurements  of  the  lands  of  Sacco’s 
pistol,  as  stated  on  p.  36  of  his  original  affidavit,  is  .0483,  and  the  average 
of  his  measurements  of  grooves  made  at  the  same  time  is  .1038. 

The  average  of  my  measurements  of  the  lands  of  Sacco’s  pistol  made 
on  August  14,  1923,  is  .0504,  and  the  average  of  my  measurements  of  the 
grooves  made  at  the  same  time  is  .1076.  The  average  of  my  two  measure¬ 
ments  of  September  25  of  the  lands  of  Sacco’s  pistol  is  .0564,  and  the  aver¬ 
age  of  one  of  my  measurements  on  September  25  of  the  grooves  is  .1058 
and  of  the  other  .1060.  Averaging  these  two  groove  averages  we  have 
.1059. 

In  considering  my  measurements  of  the  so-called  lands  and  grooves 
of  the  mortal  bullet  it  should  be  remembered  that  it  is  the  groove  in  the 
pistol  which  makes  the  protuberance  or  land  on  the  bullet,  and  the  land 
on  the  pistol  which  makes  the  groove  in  the  bullet.  It  should  follow  that 
if,  as  is  the  fact,  I  made  my  measurements  on  the  bullet  in  the  same  way 
that  I  did  on  the  pistol,  as  contrasted  with  Hamilton’s  method,  the  aver¬ 
age  of  my  measurements  of  the  protuberances  or  so-called  lands  of  the 
bullet  made  by  the  grooves  in  the  pistol,  and  of  the  grooves  of  the  bullet 
made  by  the  lands  of  the  pistol,  should  also  be  slightly  larger  than 
Hamilton’s. 

In  my  August  measurements  of  the  protuberances  or  lands  of  the 
bullet  caused  by  the  grooves  of  the  pistol  my  average  is  .0980,  and  of  the 
grooves  of  the  bullet  caused  by  the  lands  of  the  pistol  .0494.  Mr.  Hamil¬ 
ton’s  average  of  lands  or  protuberances  of  the  bullet  made  by  the  grooves 
of  the  pistol  is  .1021,  and  of  the  depressions  in  the  bullet  caused  by  the 
land  of  the  pistol  .0506.  In  this  instance  the  theory  has  not  worked  out  in 
practice.  My  measurements  of  the  lands  of  the  bullet  are  .0041  of  an  inch 
smaller  than  Mr.  Hamilton’s,  when  they  should  be  about  that  amount 
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larger ;  and  my  measurements  of  the  grooves  are  .0012  of  an  inch  smaller 
when  they  should  be  about  that  amount  larger.  The  reason  is,  I  suppose, 
because  my  August  measurements  were  made  under  dilferent  conditions 
from  the  September  measurements;  and  to  speak  frankly,  my  August 
measurements  were  the  first  time  that  I  had  ever  measured  a  bullet. 

My  September  measurements  were  made  with  a  different  instrument, 
more  experience,  and  more  care.  I  had  in  the  meantime  experimented 
considerably  in  the  measurement  of  bullets  and  automatic  pistols.  The 
result  of  my  September  measurements  is,  average  width  of  protuberances 
or  lands  caused  by  the  groove  in  the  pistol,  .1034,  as  contrasted  with  Hamil¬ 
ton’s  .1021,  or  a  difference  of  .0013  of  an  inch ;  grooves  on  the  bullet  caused 
by  the  land  of  the  pistol  .0512,  as  contrasted  with  Hamilton’s  .0506,  or  a 
difference  of  .0006  of  an  inch.  In  this  instance  both  my  measurements 
were  slightly  larger  than  Hamilton’s,  and  the  theory  was  thus  verified  in 
practice. 

1  do  not  pretend,  however,  to  have  had  the  same  experience  or  to 
possess  the  same  skill  in  this  line  of  work  as  Mr.  Hamilton,  with  whose 
work  I  have  been  familiar  for  fifteen  years.  In  case  of  any  discrepancy 
in  thousandths  of  an  inch  his  measurements  would  be  more  likely  to  be 
accurate  than  mine.  In  qualification  of  this  statement,  however,  it  must 
be  said  that  the  differences  in  my  August  measurements  are  so  slight  that 
they  might  in  part  be  accounted  for  by  the  personal  equation  or  by  the 
fact  that  we  measured  at  different  points  on  the  bullet,  or  by  the  differences 
of  temperature  that  may  have  existed.  When  you  are  dealing  in  such  small 
figures  as  ten-thousandths  of  an  inch  you  cannot  expect  perfect  agreement 
between  any  two  observers. 

But  no  consideration  of  these  minute  differences,  or  of  the  explana¬ 
tion  thereof,  should  blind  us  to  the  important  fact  that  taking  either  my 
August  or  my  September  measurements  of  the  pistol  or  of  the  bullet,  it 
is  just  as  impossible  on  either  set  of  my  measurements  to  make  the  mortal 
bullet  fit  the  Sacco  pistol  as  it  is  on  Mr.  Hamilton’s.  I  am  absolutely  con¬ 
vinced  from  my  own  measurements  that  the  so-called  mortal  bullet  never 
passed  through  the  Sacco  gun. 

Augustus  H.  Gill 

Subscribed  and  sworn  to  before  me  this  24th  day  of  October,  1923. 

Frank  L.  Clapp, 

Justice  of  the  Peace. 

My  commission  expires  Sept.  8,  1927. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  In  the  Superior  Court. 

Nos.  5545  and  5546.  Criminal  Session. 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Second  Supplemental  Affidavit  of  Albert  H.  Hamilton. 

My  name  is  Albert  H.  Hamilton.  I  have  already  made  two  affidavits 
in  this  case,  with  which  are  filed  certain  albums  containing  photographs, 
drawings,  and  also  two  celluloid  discs  prepared  from  microscopic  measure¬ 
ments  and  drawings  made  by  me  of  Sacco’s  pistol  and  the  so-called  mortal 
bullet  to  show  the  impossibility  of  that  bullet  having  passed  through  that 
pistol. 

I  was  yesterday  requested  by  Mr.  Thompson,  one  of  the  counsel  for 
the  defendants,  to  prepare  further  drawings  and  celluloid  discs  of  the 
so-called  Lowell  test  bullets  and  of  Sacco’s  gun  to  show  that  the  marks 
on  those  bullets  corresponded  with  the  lands  and  grooves  of  Sacco’s  gun, 
and  that  there  was  no  such  variation  as  is  shown  between  the  lands  and 
grooves  on  the  so-called  mortal  bullet  and  the  grooves  and  lands  of  Sacco’s 
pistol.  This  I  have  done.  I  used,  however,  the  measurements  of  Professor 
Gill  of  the  so-called  Lowell  test  bullets,  shown  in  his  affidavit.  I  used  Pro¬ 
fessor  Gill’s  measurements  because  I  had  not  myself  made  such  elaborate 
or  careful  measurements  of  the  test  bullets  as  he  made. 

On  p.  1  of  the  album  which  is  to  be  filed  with  this  affidavit  and  is 
incorporated  herein  appears  a  celluloid  film  or  disc  in  a  pocket  of  the 
measurements  made  by  Professor  Gill  on  September  25,  1923,  of  the 
Sacco  pistol  (Exhibit  28)  showing  the  lands  and  grooves,  and  magnified  to 
twenty-five  diameters. 

On  p.  2  of  the  album  will  be  found  a  film  showing  a  drawing  of  Van 
Amburgh  test  bullet  No.  1  fired  at  Lowell,  enlarged  to  the  same  scale.  This 
is  also  made  from  the  measurements  of  Professor  Gill  which  he  took  of 
this  bullet  on  September  25,  1923,  as  stated  in  his  affidavit. 

On  p.  3  of  the  album  will  be  found  a  similar  film  made  from  Professor 
Gill’s  measurements  of  September  25,  1923,  of  Van  Amburgh  bullet  No.  2. 

On  p.  4  of  the  album  will  be  found  a  film  made  in  the  same  way  from 
Professor  Gill’s  measurements  of  September  25,  1923,  of  Van  Amburgh 
test  bullet  No.  3. 
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On  p.  5  of  the  album  will  be  found  three  composite  films  showing  the 
result  of  superimposing  upon  the  enlargement  of  the  Sacco  pistol  each  one 
of  the  three  films  previously  mentioned  in  the  actual  position  that  the  bul¬ 
lets  were  in  when  the  gun  was  fired,  placing  the  land  mark  or  groove  on 
the  bullet  over  the  corresponding  land  in  the  gun  that  made  lhat  mark. 
That  position  is  determined  by  a  comparison  of  the  width  of  the  “land”  or 
elevation  on  the  bullet  with  a  corresponding  width  of  groove  in  the  pistol. 
To  illustrate,  on  Van  Amburgh  test  bullet  No.  2  there  is  one  wide  groove 
mark  or  elevation  which  is  marked  No.  2,  and  is  .1072  of  an  inch  wide. 
In  the  pistol  there  is  one  groove  wider  than  all  the  others.  It  is  also  No.  2, 
and  is  .1075  of  an  inch  wide,  or  within  .0003  of  an  inch  of  the  width  of  the 
groove  mark  on  the  bullet  just  referred  to.  Placing  the  wide  groove  mark 
or  elevation  on  the  bullet  upon  the  wide  groove  of  Sacco’s  pistol  just  re¬ 
ferred  to,  the  other  eleven  immediately  drop  into  position  and  all  fit.  They 
would  not  fit  by  any  other  method  of  arrangement. 

Albert  H.  Hamilton 

Subscribed  and  sworn  to  before  me  this  24th  day  of  October,  1923. 

William  G.  Thompson, 

Justice  of  the  Peace. 

My  commission  expires  Mar.  3,  1927. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  op  Charles  J.  Van  Amburgh 

I,  Charles  J.  Van  Amburgh,  duly  sworn,  on  oath  depose  and  say 
that  I  am  the  same  Charles  J.  Van  Amburgh  who  testified  for  the  Com¬ 
monwealth  at  the  trial  of  said  cases  in  June,  1921,  and  I  am  the  same 
Charles  J.  Van  Amburgh  who  since  said  trial  has  made  affidavit  which  I 
understand  was  filed  in  connection  with  the  hearing  on  the  first  supple¬ 
mentary  motion  for  a  new  trial. 

I  have  read  and  carefully  considered  the  affidavit  of  Albert  H.  Hamil- 
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ton  filed  in  behalf  of  the  defendants  in  said  cases,  and  dated  October  15, 
1923. 

In  referring  herein  to  said  Hamilton’s  affidavit  I  shall  locate  portions 
of  said  Hamilton  affidavit  by  page  number  and  paragraph  number,  and 
shall,  so  far  as  possible,  refer  to  the  various  exhibits  in  these  cases  by 
using  the  same  descriptive  page  numbers  and  letters  which  are  used  in  the 
photograph  album  filed  as  an  exhibit  in  connection  with  said  Hamilton  af¬ 
fidavit. 

Page  A,  paragraph  4-- 

I  do  not  agree  with  Mr.  Hamilton  that  defects,  rust  pits,  etc.,  within 
the  barrel,  other  than  those  occuring  at  the  muzzle,  cannot  be  used  for 
identifying  a  bullet  as  coming  from  that  particular  barrel.  From  my  ex¬ 
perience  I  am  absolutely  certain  that  defects,  rust  pits,  etc.,  when  located 
within  the  barrel,  if  of  such  sufficient  size  or  character,  do  make  definite 
impressions  on  the  bullet  fired  from  said  barrel,  experically  in  the  case  of 
a  metal  jacketed  bullet.  The  so-called  mortal  bullet,  (Ex.  18)  is  such  a 
metal  jacketed  bullet,  and  defects  and  marks  will  be  registered  on  such  a 
bullet  and  will  be  visible  either  to  the  naked  eye  or  through  a  microscope, 
depending,  of  course,  ppon  the  size  of  the  defects  and  marks  which  have 
been  registered.  A  metal  jacketed  bullet  is  harder  and  more  resistent 
than  a  lead  bullet,  and  has  been  shown  by  numerous  tests  to  retain  mark¬ 
ings  and  scorings  impressed  upon  it  as  far  back  as  to  be  practically  at  the 
commencement  of  the  rifling  at  the  chamber  end.  It  was  from  my  knowl¬ 
edge  of  this  fact,  based  on  long  experience,  that  I  testified  at  the  trial  of 
these  cases  in  reference  to  the  tear  or  scoring  appearing  on  said  mortal 
bullet  caused  by  a  marked  pitting  and  roughness  of  the  barrel  of  the  so- 
called  Sacco  pistol. 

Page  17,  paragraph  A. 

It  is  true  that  the  firing  pin  indentation  or  dent  on  the  Fraher  shell 
F4,  and  the  three  Lowell  Winchester  shells,  are  not  in  perfect  agreement 
as  to  location.  The  location  of  a  firing  pin  indentation  does  not  prove  that 
a  certain  shell  was  or  was  not  fired  from  a  certain  gun.  It  is  sometimes 
helpful,  however,  in  connection  with  other  objective  signs,  to  determine 
this  fact.  The  location  of  a  firing  pin  indentation  made  in  different  shells 
by  the  same  firing  pin  will  vary  over  a  certain  area,  the  centre  of  which 
area  may  be  called  the  centre  of  impact.  The  reasons  for  such  variation 
of  location  are: 

1 .  The  tolerance  between  the  firing  pin  and  the  firing  pin  hole. 

2.  The  difference  in  the  diameter  of  the  cartridge  and  the  chamber 
in  which  it  is  placed  which  difference  results  in  a  certain  loose¬ 
ness  of  the  fitting  of  such  cartridge  in  such  chamber. 

3 .  The  looseness  of  the  fit  of  the  slide,  that  is,  that  part  of  the  pistol 
which  houses  or  covers  the  barrel. 

•  4.  The  construction  of  the  cartridge  itself.  Under  the  centre  of  the 
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primer  surface  is  a  hard  anvil  made  of  brass.  When  the  firing 
pin  strikes  the  primer  surface  over  this  anvil  there  is  a  tendency 
of  the  firing  pin  to  be  deflected  to  one  side.  In  the  Sacco  pistol 
the  space  between  the  firing  pin  and  the  firing  pin  hole  is  .007 
inch,  which  means  that  the  firing  pin  can  move  a  distance  of  .007 
of  an  inch  within  the  circular  rim  of  the  firing  pin  hole.  In  a 
Colt  automatic  pistol  the  difference  between  the  cartridge  di¬ 
ameter 

and  the  diameter  of  the  chamber,  into  which  the  cartridge  flies,  must  not 
be  less  than  .005  of  an  inch,  in  order  to  provide  easy  entrance  of  the  cart¬ 
ridge  into  said  chamber.  This  difference  of  diameter  causes  some  play 
between  the  cartridge  and  the  chamber.  The  slide  of  the  Sacco  pistol  is 
very  loose  fitting  and  moves  very  noticeably  when  the  receiver  is  grasped 
in  one  hand  the  slide  in  the  other.  When  the  firing  pin  within  its  rim, 
the  cartridge  within  its  chamber  and  the  barrel  combine  in  movement  there 
is  a  tendency  to  throw  the  point  of  impact  of  the  firing  pin  off  centre  so 
far  as  the  cartridge  is  concerned.  These  movements  are  demonstrable 
to  anyone  examining  the  pistol  with  a  cartridge  in  place  in  the  chamber. 
The  action  of  the  firing  pin  when  it  strikes  the  primer  surface  above  the 
anvil  one,  of  course,  not  be  shown  in  court,  but  the  action  of  said  anvil, 
above  described,  in  throwing  the  firing  pin  off  centre,  is  no  less  certain. 
The  Court  will  perceive  that  the  dents  made  in  the  primers  of  the  Win¬ 
chester  and  Peters  shells  known  to  have  been  fired  in  the  Sacco  pistol  at 
Lowell,  show  a  variation  in  location. 

Inasmuch  as  all  of  these  shells  were  fired  from  the  same  pistol,  it  is 
clearly  demonstrated  how  slight  evidence  the  location  of  the  indentation  is 
in  the  determination  of  the  particular  pistol  from  which  a  shell  was  fired. 
If  it  were  possible  to  have  a  large  number  of  shells  for  comparison  I  am 
convinced  that  the  indentations  would  vary  widely  in  location,  although 
they  would  be  within  a  certain  area,  depending  on  the  factors  I  have  above 
mentioned. 

In  reply  to  Mr.  Hamilton’s  statements  in  said  paragraph  4  on  page 
17,  that  the  firing  pin  indentation  in  the  Fraher  shell  F4  is  the  “exact 
centre”,  microscopic  measurements  made  by  me  prove  that  said  indentation 
is  .008  of  an  inch  nearer  the  right  edge  of  the  primer  surface  than  it  is 
to  the  left  edge. 

In  paragraph  8  on  page  18,  Mr.  Hamilton  states  by  inference  that 
the  difference  in  location  of  the  firing  pin  indentations  on  the  so-called 
Lowell  Peters  shells  is  accounted  for  by  the  difference  in  character  of  the 
primer  used  in  said  Peters’  shells.  As  a  matter  of  fact,  the  character  of 
the  primer  has  nothing  to  do  with  the  mechanical  location  of  the  firing-pin 

indentation,  such  location  being  governed  bv  the  considerations  I  have 
above  set  forth. 

Page  18,  paragraTpli  3. 

In  this  paragraph  Mr.  Hamilton  refers  to  a  score  of  groove  appear¬ 
ing  near  the  end  of  the  firing  pin  in  the  Sacco  pistol.  This  score  may  be 
seen  without  the  aid  of  a  microscope.  On  April  21,  1923,  the  firing  pin 
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was  photographed  in  my  presence  and  under  my  direction  at  the  Massachu¬ 
setts  Institute  of  Technology,  and  the  resulting  picture  is  hereto  annexed 
and  marked  Exhibit  A.  This  score  v/as  undoubtedly  caused  by  the  particu¬ 
lar  machine  operation  which  formed  the  point  of  the  firing  pin  at  the 
factory  where  said  pin  was  made.  It  extends  partly  around  the  circumfer¬ 
ence  of  the  pin  at  a  distance  of  .016  of  an  inch  from  the  extreme  end  of  the 
pin.  The  width  of  the  score  at  its  widest  point  is  .0047  of  an  inch.  A  score 
of  such  a  character  is  certain  to  register  itself  in  the  indentation  made  by 
the  firing  pin  in  shells  fired  from  the  Sacco  pistol.  I  have  examined  micro¬ 
scopically  the  firing  pin  indentations  in  the  three  Lowell  Winchester  shells 
and  in  Fraher  shell  F4.  In  each  of  these  indentations  a  sharp  ridge  raised 
above  the  general  surface  of  the  indentation  is  clearly  outlined.  Photo¬ 
graphs  of  the  firing  pin  indentation  on  Lowell  Winchester  shells  Nos.  1,  2, 
and  3  and  the  Fraher  shell  F4  were  taken  under  my  direction  and  in  my 
presence  at  the  Massachusetts  Institute  of  Technology  on  April  21,  1923. 
Copies  of  the  pictures  as  taken  are  hereto  annexed  and  marked  respectively 
Exhibits  B,  C,  D  and  E.  In  each  of  these  pictures  a  distinct  ridge  is  visible 
in  the  primer  indentation  on  the  left  side  of  indentation.  Inasmuch  as  the 
objects  in  said  pictures  are  transposed  from  left  to  right  in  the  process  of 
photographing,  these  ridges  must  be  understood  to  be  on  the  right  side  of 
the  indentations.  They  are  shown  in  the  various  pictures  in  the  light  spots 
in  the  indentations  where  the  light  was  focussed  upon  them.  The  measure¬ 
ments  of  said  ridges  on  said  shells  are  as  follows : 


Lowell 

Length 

Width 

Winchester  #1 

Lowell 

.040 

I 

.0043 

Winchester 

Lowell 

.041 

.0047 

Winchester  #3 

.041 

.0050 

Fraher  F4 

.040 

.0050 

These  ridges  show  irregular  outlines  of  the  two  side  lines. 

and  the  width 

measurements  were  taken  at  the  point  of  the  widest  separation  of  said 
lines.  The  irregularity  of  outline,  however,  is  similar  in  each  ridge.  The 
curve  of  each  ridge  is  identical,  and  the  measurements  of  length  were  taken 
along  the  chord  of  the  arc.  I  have  ascertained  from  the  ejector  and  ex¬ 
tractor  marks  the  exact  position  each  shell  occupied  in  the  chamber  of  the 
pistol  at  the  time  it  was  fired.  Having  in  mind  the  position  of  the  score 
on  the  firing  pin  of  the  Sacco  pistol  I  am  able  to  state  positively  that  these 
ridges  appearing  on  the  three  Lowell  Winchester  shells  and  on  Fraher  shell 
F4  were  caused  by  the  score  on  the  firing  pin  of  said  Sacco  pistol. 

Page  19,  'paragraph  5. 

Mr.  Hamilton  states  that  the  chord  measurement  of  the  ridge  on 
Fraher  shell  F4  is  .60  inch  in  length,  and  later  on  page  20  states  the  chord 
measurement  of  the  ridges  on  the  three  Lowell  Winchester  shells  is  .25 
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inch  in  length.  In  fairness  to  Mr.  Hamilton  I  must  assume  that  said  meas¬ 
urements  were  made  not  from  the  original  shells  but  from  the  photographs 
appearing  on  either  pages  12  or  16  of  his  photograph  album.  It  is  need¬ 
less  for  me  to  suggest  the  chance  for  inaccurate  measurements  in  dealing 
with  these  minute  measurements  when  the  photograph  is  relied  upon, 
rather  than  the  object  itself. 

I  further  examined  the  three  Peters  shells  discharged  by  Captain 
Proctor  at  Lowell  in  the  Sacco  pistol.  I  found  ridges  in  the  firing  pin  in¬ 
dentations  of  said  Peters  shells  similar  to  the  ridges  found  in  said  Win¬ 
chester  shells  and  said  Fraher  shell  F4,  although  the  ridges  on  said  Peters 
shells  were  not  as  deep,  long  or  wide  as  in  the  case  of  the  other  four  shells. 
The  reason  for  this  is  to  be  found  in  the  fact  that  the  Peters  primers  are 
of  a  different  thickness,  interior  dimensions  and  design  throughout  them 
the  Winchester  primers.  These  differences,  in  connection  with  the  pos¬ 
sible  variations  in  chamber  pressure,  account  for  the  difference  in  regis¬ 
trations  of  firing  pin  marks. 

I  am  measured  the  depth  of  the  firing  pin  indentations  in  the  three 
Lowell  Winchester  shells  and  in  Fraher  shell  F4,  and  find  the  respective 
depths  of  such  indentation  to  be  as  follows : 


.028 

.025 

.028 


Lowell  No.  1 
Lowell  No.  2 
Lowell  No.  3 
Fraher  F4 


.027  of  an  inch 


A  score  on  a  firing  pin,  which,  as  on  the  Sacco  pistol,  is  only  .016  of 
an  inch  from  the  end  of  such  pin,  must  therefore  necessarily  appear  within 
indentations  of  the  depth  above  described. 

I  have  observed  in  the  case  of  each  of  the  four  shells,  that  is,  the  three 
Lowell  Winchester  shells  and  the  Fraher  shell  F4,  that  the  ridge  in  each 
case  shows  the  lower  side,  looking  into  the  indentation,  as  more  abrupt 
than  the  upper  side,  which  is  a  comparatively  gentle  slope.  The  crest  of 
the  ridge  itself,  in  each  case,  is  comparatively  well  defined,  though  not  in 
the  sense  of  being  sharp.  This  characteristic,  which  does  not  clearly  show 
and  cannot  be  shown  in  photographs,  but  is  visible  through  a  compound 
microscope,  is  further  evidence  that  the  ridges  referred  to  were  all  made 
by  the  same  agency,  that  is,  the  firing  pin  of  the  Sacco  pistol. 

Page  22,  paragraph  1. 

It  is  true  that  the  breech  block  of  the  Sacco  pistol  in  its  peculiarities 
of  file  marks  and  milling  cutter  marks  possesses  a  distinct  individuality 
which  should  be  registered  on  the  sensitive  primer  surface  of  a  cartridge 
fired  m  said  pistol.  When  the  firing  pin  strikes  the  primer  surface  of  the 
cartridge  an  explosion  in  the  cartridge  occurs.  The  expansion  of  powder 
gases  immediately  creates  a  chamber  pressure  varying  in  different  cart¬ 
ridges  between  9,000  and  15,000  lbs.  per  square  inch.  This  pressure  causes 
the  metal  composing  the  primer  surface  to  be  forced  back  into  vacancies 
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or  depressions  directly  in  its  rear.  In  the  Sacco  pistol  such  vacancies  or 
depressions  consist,  first,  of  the  chamber  or  mouth  of  the  firing  pin  hole ; 
second,  of  the  score  on  the  end  of  the  firing  pin,  third,  of  the  cuts,  scratches 
and  marks  on  the  surface  of  the  breech  block. 

The  metal  of  the  primer  surface,  which  is  forced  back  into  the  chamber 
is  called  the  flow  back  or  set  back.  This  flow  back  or  set  back  is  registered 
around  the  rim  of  the  firing  pin  indentation  in  the  primer.  The  metal 
forced  into  the  score  on  the  firing  pin  appears,  as  has  already  been  de¬ 
scribed,  as  a  ridge  in  such  indentation.  The  marks  on  the  surface  of  the 
breech  block  are  registered  correspondingly  on  the  primer  surface  between 
its  rim  and  the  firing  pin  indentation,  all  of  these  marks  depending  as  to 
clearness  on  the  pressure  exerted  at  time  of  firing,  furnishing  real  evidence 
as  to  the  identity  of  the  pistol  from  which  the  cartridge  is  fired. 

I  have  caused  photographs  to  be  taken  of  the  primer  surfaces  of  the 
three  Lowell  Winchester  shells  and  of  Fraher  shell  F4,  but,  in  view  of  the 
excellent  pictures  submitted  by  Mr.  Hamilton,  feel  that  it  is  unnecessary  to 
annex  the  said  photographs  to  this  affidavit.  These  pictures  appearing  on 
pages  12  and  16  of  his  photograph  album,  combined  with  microscopic 
measurements  of  the  markings  registered  on  the  primers  of  the  shells  so 
photographed,  are  extremely  important  in  determining  whether  Fraher 
shell  F4  was  fired  in  the  Sacco  pistol. 

Page  23,  paragraph  5. 

Reference  is  there  made  by  Mr.  Hamilton  to  the  rectangular  promi¬ 
nence  appearing  at  the  top  centre  of  the  primer  of  Lowell  Winchester  shell 
No.  3,  and  the  absence  of  such  prominence  on  the  primer  of  Fraher  shell 
F4.  The  reason  that  Mr.  Hamilton  fails  to  find  such  rectangular  prom¬ 
inence  on  Fraher  shell  F4  is  because  such  prominence  is  a  registration  of 
a  mark  on  the  breech  block  of  the  Sacco  pistol,  which,  by  reason  of  its 
distance  from  the  firing  pin  hole,  is  excluded  from  the  picture  made  on  the 
primer  of  said  Fraher  shell.  This  prominence  I  find  on  microscopic  ex¬ 
amination  to  be  distant  .0363  of  an  inch  from  a  fixed  point  of  reference 
taken  by  me  to  wit,  a  prominent  spot  standing  out  clearly  from  the  general 
surface  and  having  a  knob  shaped  appearance  located  at  the  12  o’clock  sec¬ 
tion  of  the  rim  of  the  firing  pin  indentation,  almost  directly  beneath  said 
rectangular  prominence.  In  Lowell  Winchester  shell  No.  2,  the  same  point 
where  said  rectangular  prominence  should  appear  is  practically  covered 
with  verdigria  and  is  scarcely  discernible.  In  Lowell  Winchester  shell 
No.  1  the  lower  portion  of  said  rectangular  prominence  is  visible,  but  not 
as  clearly  as  in  the  case  of  No.  3.  In  each  of  said  other  Lowell  Winchester 
shells,  to  wit.  Nos.  1  and  2,  measuring  from  the  same  fixed  reference  point 
on  each,  as  in  the  case  of  Lowell  Winchester  shell  No.  3,  there  is  more 
than  .0363  of  an  inch  distance  between  said  reference  point  and  the  outer 
edge  of  the  primer.  In  the  case  of  Fraher  shell  F4  there  is  less  than  .0363 
of  an  inch  between  the  similar  fixed  reference  point  and  the  outer  edge 
of  the  primer  on  said  shell.  My  reason  of  the  fact  that  the  firing  pin  in¬ 
dentation  of  said  Fraher  shell  is  nearer  the  center  of  the  primer  surface 
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than  the  indentation  is  on  any  of  the  Lowell  Winchester  shells,  said  dis¬ 
tance  of  .0363  of  an  inch  measured  from  said  fixed  reference  point  on  said 
Fraher  shell  carries  one  beyond  the  outer  edge  of  the  primer  surface  and 
into  the  vacancy  formed  by  the  junction  of  the  primer  and  shell.  In  other 
words,  by  reason  of  the  location  of  the  firing  pin  indentation  in  the  Fraher 
shell  the  field  of  the  breech  block  pictured  on  the  primer  surface  of  said 
shell,  above  said  indentation,  is  smaller  than  such  field  on  the  three  Lowell 
Winchester  shells,  and  does  not  include  this  mark  described  as  a  rectangu¬ 
lar  prominence. 

On  page  2^,  paragraph  1. 

Mr.  Hamilton  suggests  a  knife  blade  experiment  through  the  centre 
of  the  indentations  on  the  three  Lowell  Winchester  shells  and  the  Fraher 
shell  F4,  and  states  that  he  finds  more  flowback  to  the  left  of  his  knife 
blade  in  each  of  the  three  Lowell  Winchester  shells  than  there  is  to  the 
right,  but  that  in  the  case  of  the  Fraher  shell,  all  as  shown  on  the  photo¬ 
graphs  on  page  12  of  his  album,  the  flow  back  is  equal  in  extent  all  around 
the  firing  pin  indentation.  I  have  made  the  experiment  suggested  by  Mr. 
Hamilton  and  find  that  the  flow  back  on  the  Fraher  shell  as  shown  by  his 
said  photographs  appears  the  same  on  said  shell  as  it  does  on  the  three 
Lowell  Winchester  shells.  I  have  further  examined,  microscopically,  said 
flow  back  on  these  four  shells  and  find  it  to  be,  in  general  the  same  in  ap¬ 
pearance  and  location  on  all. 

Continuing  on  page  24,  Mr.  Hamilton  calls  attention  to  the  extra 
amount  of  flow  back  at  the  top  edge  of  the  primer  surface  on  Lowell  Win¬ 
chester  No.  3,  which  he  calls  V  shaped,  and  describes  said  extra  amount  of 
flow  back  on  Fraher  shell  F4  as  wedge  shaped.  Mr.  Hamilton  states  that 
from  the  top  of  said  V  on  Lov/ell  shell  No.  3  there  extends  a  V  shaped  set 
of  file  marks  extending  to  the  bottom  of  the  rectangular  elevation  above 
mentioned,  which  said  elevation  he  states  appears  at  the  middle  of  the 
said  V  shaped  filed  marks.  He  further  says  that  extending  upward  from 
the  wedge  on  F4  there  is  a  V  shaped  set  of  file  marks.  On  careful  micro¬ 
scopic  examination  I  find  that  there  extends  up  from  the  respective  knobs 
of  the  flow  back  on  these  two  shells  (which  he  describes  respectively  as 
V  and  wedge  shaped)  V-shaped  file  marks.  The  file  marks  extending  on 
Lowell  Winchester  shell  No.  3  from  said  V  shaped  extra  amount  of  flow 
back  is  not  a  set  of  file  marks  in  the  shape  of  the  Letter  W,  but  will  be 
perceived  to  be  a  set  of  file  marks  that  are  V-shaped,  just  as  they  are  in 
the  case  of  the  Fraher  shell  F4. 

Beginning  at  the  paragraph  at  the  bottom  of  page  24  Mr.  Hamilton 
refers  to  the  letter  Y  on  Fraher  shell  F4  and  Lowell  Winchester  shell  No. 
3,  giving  the  difference  in  measurements  in  the  lengths  of  the  respective 
stems  and  the  sides  of  said  inverted  Y’s.  The  difference  in  the  length  of 
the  lines  going  to  make  up  these  Y’s  is  of  no  consequence,  owing  to  the 
possibility  of  the  breech  block  and  slide  as  a  unit  having  moved  either 
vertically  or  horizontally  on  the  part  to  which  it  is  assembled,  namely, 
the  receiver.  A  trial  of  this  by  grasping  the  receiver  in  one  hand  and  the 
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slide  in  the  other  will  serve  to  demonstrate  that  the  slide  is  very  loosely 
united  to  the  receiver.  That  there  was  such  variation  in  the  length  of  the 
three  lines  going  to  make  up  the  inverted  Y’s  made  by  the  Sacco  pistol  on 
the  three  Winchester  shells  discharged  therein  at  Lowell,  on  the  same 
day,  and  in  succession,  is  shown  by  the  fact  that  the  lines  making  up  the 
V-shaped  portion  of  the  inverted  Y  are  longer  on  Lowell  Winchester  shell 
No.  3,  than  they  are  on  Lowell  Winchester  shell  No.  1. 

The  shortness  of  the  V-shaped  portion  of  the  letter  Y  on  Lowell  Win¬ 
chester  shells  Nos.  1  and  2,  as  compared  with  Fraher  shell  F4,  is  further 
accounted  for  by  the  same  reasoning  set  forth  above  in  describing  the  ab¬ 
sence  of  the  rectangular  prominence  on  Fraher  shell  F4, 

I  find  on  Fraher  shell  F4  the  same  minute  parallel  line  marks  extend¬ 
ing  northeasterly  from  the  bottom  of  said  inverted  Y  that  Mr.  Hamilton 
describes  at  the  bottom  of  page  24  as  appearing  at  the  bottom  of  the  in¬ 
verted  Y  in  Lowell  Winchester  shell  No.  3. 

With  reference  to  the  number  of  file  marks  between  the  left  margin 
of  the  primer  and  the  said  inverted  Y,  I  find  there  are  as  many  such  file 
marks  in  said  area  on  Fraher  shell  F4  as  on  Lowell  Winchester  shell  No.  3. 
The  difference  in  prominence  of  said  marks,  and  in  fact  of  all  marks  on 
Fraher  shell  F4  and  Lowell  Winchester  shell  No.  3  is  due  to  the  fact  that 
the  impressions  on  Fraher  shell  F4  are  much  more  distinct  than  they 
are  on  Lowell  Winchester  shell  No.  3.  This  increased  prominence  is  at¬ 
tributable  not  to  the  coarseness  of  the  file  marks  on  the  breech  block  but 
to  the  depth  to  which  they  extend,  owing  to  the  difference  in  chamber 
pressure  at  time  of  firing  in  the  cartridges  of  which  these  respective  shells 
were  a  part. 

Referring  to  the  last  paragraph  on  page  25  and  the  whole  of  page  26, 
with  the  exception  of  the  last  two  lines,  the  differences  stated  by  Mr.  Ham¬ 
ilton  as  to  lengths  of  line,  comparing  Fraher  shell  F4  and  the  Lowell 
Winchester  shells,  are  all  accounted  for  by  reasons  already  stated,  that  is, 
the  change  in  location  of  the  breech  block  from  shot  to  shot,  due  to  the 
looseness  with  which  it  is  united  to  the  receiver.  On  Lowell  Winchester 
shell  No.  2  there  are  intersecting  lines  at  the  lower  extremity  of  the  in¬ 
verted  V,  referred  to  by  Mr.  Hamilton,  at  the  same  distance  from  the 
apex  of  said  V,  as  in  the  case  of  Fraher  shell  F4,  to  wit,  at  a  distance  of 
.0469  of  an  inch.  These  intersecting  lines,  however,  are  not  so  distinct  on 
said  Lowell  Winchester  shell  as  in  the  case  of  Fraher  shell  F4,  because  of 
the  difference  of  chamber  pressure  in  the  two  cartridges  at  the  time  of 
explosion.  The  same  lines  appear  to  the  right  of  the  V  in  Fraher  shell 
F4  as  appear  to  the  right  of  the  said  V  in  Lowell  Winchester  shell  No.  2, 
the  most  notable  of  said  lines  being  the  long  line,  with  a  considerable  num¬ 
ber  of  smaller  and  less  noticeable  lines  on  either  side. 

On  Lowell  Winchester  shells  Nos.  2  and  3  one  line  of  considerable 
length  appears  still  further  to  the  right,  being  the  second  well  defined  line 
to  the  right  of  the  said  V,  which  line  does  not  appear  on  Fraher  shell  F4. 
The  reason  for  the  absence  of  this  second  well  defined  line  on  Fraher  shell 
F4  is  due  to  the  fact  that  the  breech  block  impressions  are  registered  fur- 
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ther  to  the  left  in  Lowell  Winchester  shells  Nos.  2  and  3  than  in  the  case 
of  Fraher  shell  F4,  for  the  reasons  previously  given.  As  illustrative  of 
what  I  mean,  I  find  that  the  Sacco  pistol  which  fired  Lowell  Winchester 
shells  Nos.  1  and  2  on  the  same  day,  registered  breech  block  imprints  on 
their  primers  which  vary  in  the  fields  shown.  My  measurements  in  refer¬ 
ence  to  this  undoubted  fact  show  as  follows :  On  Lowell  Winchester  shell 
No.  1  the  distance  from  the  intersection  of  the  inverted  Y  on  the  left  hand 
side  of  the  primer,  to  the  extreme  left  side  of  the  primer  itself,  is  .0313 
inch.  On  the  right  side  of  the  same  shell  the  distance  from  the  apex  of 
the  inverted  V  to  the  right  edge  of  said  primer  is  .0229  inch.  On  Lowell 
Winchester  shell  No.  3  the  distance  from  the  intersection  of  the  inverted 
Y  to  the  extreme  left  edge  of  the  primer  is  0.254  of  an  inch.  On  the  right 
side  of  this  same  shell  the  distance  from  the  apex  of  the  inverted  Y  to  the 
right  edge  of  said  primer  is  .0309  of  an  inch. 

The  difference  which  Mr.  Hamilton  notes  as  to  the  width  of  flow  back 
on  the  pictures  of  the  four  shells  on  page  12  is  perhaps  accounted  for  by 
pointing  out  to  the  Court  that  the  shells  shown  in  these  four  pictures  are 
not  uniformly  mounted.  Fraher  shell  F4  should  be  revolved  slightly  to 
the  right  in  order  to  have  its  position  with  reference  to  its  extractor  and 
ejector  marks  similar  to  the  position  of  the  three  Lowell  Winchester  shells. 
The  difference  as  to  width  of  flow  back  at  given  points  on  different  dis¬ 
charged  shells  fired  from  the  same  pistol  is  of  little  consequence,  becausp 
of  the  tolerance  between  the  firing  pin  and  the  firing  pin  hole.  There  is 
an  ever  changing  space  around  the  firing  pin  into  which  the  metal  of  the 
primer  will  flow.  The  width  of  flow  back  on  shells  fired  from  the  same 
pistol,  therefore  necessarily  varies  from  shot  to  shot. 

Because  of  such  variation  in  the  width  of  flow  back  on  shells  fired  from 
the  same  pistol  it  is  unsafe  to  measure  from  any  point  on  such  flow  back 
as  a  reference  point,  to  determine  the  respective  distances  of  other  marks 
on  the  primer  surface  from  such  flow  back  or  from  each  other. 

I  have  examined  Fraher  shell  F4  and  Lowell  shell  No.  3  as  to  the  areas 
described  in  the  first  paragraph  on  page  27.  Under  the  microscope  the 
same  lines  in  this  area  appear  on  both  shells  except  that  on  Lowell  shell 
No.  3  they  are  more  lightly  registered,  due  to  the  reason  I  have  given,  to 
wit,  the  difference  in  chamber  pressure. 

In  paragra'ph  2  on  page  27. 

Mr.  Hamilton  notes  certain  differences  in  the  lines  of  the  primer  sur¬ 
faces  and  attributes  these  differences  to  the  difference  in  files  used  in  the 
breech  block  finishing.  These  differences,  in  my  opinion,  are  attributable 
not  to  different  file  marks  on  different  breech  blocks,  but  to  a  variation  of 
chamber  pressure  in  the  respective  cartridges  which  has  caused  the  same 
file  work  to  be  registered  lightly  in  one  case  and  more  heavily  in  the  other 
case. 

I  have  examined  under  the  microscope  the  marks  on  Lowell  Winchester 
shell  No.  3  and  Fraher  shell  F4,  to  which  Mr.  Hamilton  refers  in  the  bot¬ 
tom  paragraph  on  page  27.  I  find  in  the  locations  referred  to  by  him  on 
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the  two  said  shells  the  same  type  of  marks  on  both  shells,  but  more  marks 
on  the  Fraher  shell,  due  to  the  greater  chamber  pressure,  as  hereinbefore 
stated.  All  the  marks,  however,  appearing  in  the  area  mentioned  on  Lowell 
Winchester  shell  No.  3  appear  in  the  corresponding  area  on  Fraher  shell 
No.  4. 

I  have  hereinbefore  called  to  the  attention  of  the  court  the  similarity 
of  identifying  breech  block  impressions  on  the  three  Lowell  Winchester 
shells  and  on  Fraher  shell  F4,  where  Mr.  Hamilton  states  there  is  a  differ¬ 
ence.  It  is  now  important  to  call  to  the  attention  of  the  Court  certain 
identifying  similarities  of  the  breech  block  impression  on  Fraher  shell 
F4  with  the  breech  block  impressions  on  some  one  or  more  of  the  Lowell 
Winchester  shells  fired  through  the  Sacco  pistol  during  the  trial.  In  de¬ 
scribing  the  location  of  these  identifying  similarities  I  shall  refer  to  the 
pictures  as  shown  by  Mr.  Hamilton  on  pages  12  and  16  of  his  photograph 
album. 

1.  A  measurement  was  made  of  the  inverted  V  of  the  right  side  of 
the  primer  on  the  Fraher  F4  shell  and  the  inverted  Y  on  the  left  side 
of  the  same.  The  distance  between  the  apex  of  the  V  and  the  junc¬ 
tion  of  the  converging  lines  of  the  letter  Y  is  .1245  inch.  Measuring 
betv/een  the  same  points  on  the  13  shell  I  find  the  distance  to  be  .125 
inch,  and  between  the  same  points  on  the  21  shell  .124  inch.  I  have 
not  made  similar  measurements  on  shell  12  as  it  is  covered  with  ver- 
digria  on  the  left  side  to  such  an  extent  that  it  is  impossible  of  measure¬ 
ment. 

2.  A  measurement  was  made  on  shell  24  from  the  point  of  intersec¬ 
tion  of  the  two  converging  lines  of  the  V  on  the  right  of  the  fir¬ 
ing  pin  indentation  to  the  long  vertical  line  next  to  the  right  at  this 
point,  and  was  found  to  measure  .012  of  an  inch.  In  measuring  the 
same  distance  on  the  Lowell  shell  No.  3  it  was  found  to  measure  .012 
of  an  inch. 

3.  A  measurement  was  made  on  shell  F4  from  the  point  of  intersec¬ 
tion  of  the  two  converging  lines  of  the  inverted  V  at  the  right  of  the 
firing  pin  indentation,  to  the  long  vertical  line  to  the  left  of  this  point, 
and  was  found  to  measure  .011  inch.  The  same  measurement  on  shell 
Lowell  No.  3  was  found  to  be  .011  inch. 

4.  A  measurement  was  made  on  shell  F4  from  the  long  vertical  line, 
last  above  referred  to,  to  the.  next  vertical  line  on  its  left,  above  the 
firing  pin  indentation,  and  intersecting  the  edge  of  the  flow  back  at 
2:30  o’clock.  This  measurement  was  found  to  be  .007  inch.  The  same 
measurement  on  Lowell  shell  No.  3  was  found  to  be  .007  inch. 

5.  A  measurement  was  made  on  shell  F4  from  the  stem  of  the  in¬ 
verted  7,  at  the  left  of  the  firing  pin  indentation  to  the  next  line  to 
the  right,  a  line  above  the  firing  pin  at  about  9 :30  o’clock. 

6.  At  the  top  of  the  firing  pin  indentation  on  shell  F4,  at  11 :30 
o’clock,  appears  a  prominence  or  extra  amount  of  flow  back  which  has 
flowed  into  a  notch  in  the  breech  block.  This  prominence  on  shell  F4 

I  measures  .0045  inch.  The  same  prominence  or  extra  amount  of  flow 
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back  on  the  Lowell  shell  No.  3  measures  .0050  inch. 

7.  To  the  right  of  the  above  mentioned  prominence,  at  about  1 :30 
o’clock,  on  the  rim  of  the  flow  back  appears  another  prominence  of 
somewhat  similar  nature,  measuring  from  the  prominence  at  11 :30 
o’clock  to  the  prominence  at  1 :30  o’clock  on  shell  F4  about  .0220  inch. 
A  measurement  between  the  same  two  point  on  Lowell  shell  No.  3 
shows  the  distance  to  be  .0225  inch. 

8.  At  the  top  of  the  firing  pin  indentation  is  a  vertical  line  extending 
from  the  top  of  the  primer  downwards,  intersecting  the  edge  of  the 
flow  back  at  about  1:30  o’clock,  with  another  similar  line  parallel 
thereto  and  to  the  right  thereof,  intersecting  the  edge  of  the  flow  back 
at  about  2  o’clock.  The  distance  between  these  two  lines  on  shell  F4 
measures  .0082  inch.  The  distance  between  the  same  two  lines  on 
Lowell  shell  No.  3  measures,  .0080  inch. 

On  page  28,  paragraph  1,  reference  is  made  to  a  statement  by  Mr. 
Hamilton  that  where  a  number  of  cartridges  are  fired  in  the  same  pistol 
the  ejector  mark  on  the  head  of  each  shell  should  be  the  same. 

I  have  examined  microscopically  the  shells  shown  on  pages  12  and  16 
of  the  photograph  album  with  special  reference  to  ejector  marks  thereon, 
said  shells  being  F3  and  Lowell-Winchester’s  Nos.  1,  2  and  3. 

The  ejector  mark  on  shell  F4  is  very  well  defined  and  shows  the  out¬ 
line  of  an  ejector  which  is  of  the  shape  of  a  right  angled  triangle.  Shell 
13  also  shows,  in  the  same  location  as  that  of  F4,  a  well  defined  ejector 
mark  of  the  shape  of  a  right  angled  triangle.  The  appearance  of  this 
mark  on  13  agrees  with  that  found  on  shell  F4  as  to  appearance  and  lo¬ 
cation.  Shells  11  and  12  show  ejector  marks  which  are  not  clearly  out¬ 
lined,  although  their  location  agrees  in  general  with  locations  of  F4  and  13. 
When  a  number  of  cartridges  are  fired  in  the  same  automatic  pistol  they 
will  not  show  identically  the  same  ejector  impressions,  for  the  reason  that 
when  the  slide  moves  to  the  rear,  as  is  the  function  of  the  slide  in  an  auto¬ 
matic  pistol  at  the  time  the  cartridge  is  discharged,  the  fired  shell  is  with¬ 
drawn  from  the  chamber  by  the  extractor  hook,  which  in  the  case  of  a  Colt 
automatic  pistol  is  on  the  upper  right  side,  and  its  tendency  is  to  press  the 
shell  toward  the  left  where  it  has  poor  support.  A  shell  is  in  almost  every 
case  held  very  loosely,  for  the  reason  just  stated,  and  the  clearness  of  the 
impression  which  it  will  receive  from  the  ejector  is  dependent  upon  the 
position  it  is  in  at  the  instant  it  strikes  the  ejector  when  the  slide  has  ap¬ 
proached  the  limit  of  its  stroke  to  the  rear,  and  to  the  firmness  with  which 
it  is  held  by  the  extractor. 

Page  Sk,  3. 

Mr.  Hamilton  makes  reference  to  the  Colt  automatic  pistol  Company 
factory.  It  is  believed  that  he  means  the  Colt’s  Patent  Fire  Arms  Com¬ 
pany,  Hartford,  Connecticut.  The  method  of  rifling  a  pistol  barrel  at  the 
said  last  mentioned  factory  is  to  make  use  of  a  rifling  machine  which  is 
specially  designed  for  rifling  gun  barrels.  The  degree  of  pitch,  sometimes 
known  as  “twist”  having  been  determined,  the  machine  is  set  to  the  de- 
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sired  point  and  the  operation  is  carried  on  through  the  medium  of  a  rifling 
rod  which  moved  forward  and  back,  and  which  has  on  its  forward  end  a 
rifling  head  containing  a  rifling  cutter.  The  rifling  cutter  is  ground  and 
honed  to  the  desired  shape,  which  shape  determines  the  contour  of  the 
grooves  which  are  out  in  the  pistol  barrel.  It  is  not  the  practice  to  complete 
one  groove  in  the  pistol  barrel  before  moving  to  and  commencing  the  next 
one,  but  rather  to  commence  the  cutting  of  each  groove  with  a  very  light 
cut  and  to  move  progressively  with  similar  light  cuts  to  all  the  grooves 
in  the  barrel,  cutting  each  groove  deeper  and  deeper  and  so  continuing 
round  and  round  until  sufficient  groove  depth  is  reached,  after  which  the 
rifling  tool  is  withdrawn.  The  method  of  rifling  the  barrel  which  I  have 
described  is  one  which  produces  a  groove  of  uniform  width  throughout 
a  given  barrel.  Uniformity  in  groove  and  land  dimensions  in  a  given  barrel 
is  absolutely  necessary  to  obtain  accurate  shooting.  I  know  it  to  be  a  fact 
that  the  Colt  Company  produces  weapons  all  of  which  are  noted  for  their 
accuracy.  The  system  of  rifling  described  by  Mr.  Hamilton  would  ad¬ 
mittedly  produce  a  barrel  with  non  uniform  grooves,  would  destroy  its 
accurate  shooting  qualities,  and  is  not  the  method  employed  by  said  com¬ 
pany. 

Measurements  of  the  width  of  lands  and  grooves  in  the  Sacco  pistol, 
on  the  mortal  bullet  and  on  the  three  Lowell  Winchester  bullets  have  been 
made  and  submitted  by  Mr.  Hamilton  and  Mr.  Gill.  It  is  apparent  that 
the  measurements  of  Mr.  Hamilton  and  Mr.  Gill  do  not  agree  with  each 
other.  It  is  also  apparent  that  their  measurements  of  the  Lowell  Win¬ 
chester  bullets  do  not  agree  Vv^ith  their  measurements  of  the  Sacco  pistol. 
I  have  carefully  made  measurements  of  the  lands  and  grooves  of  the  mortal 
bullet  and  submit  them  as  follows : 


Land  width 
.0533 
.0544 
.0543 
.0534 
.0524 
.0532 


Groove  width 
.1039 
.1045 
.1036 
.1050 
.1032 
.1047 


I  have  also  made  careful  measurements  of  the  width  of  the  _  lands  and 
grooves  of  one  of  the  Lowell  Winchester  Bullets,  and  submit  them  as 
follows : 


Land  width 
.0529 
.0531 
.0535 
.0537 
.0522 
.0507 


Groove  width 
.1058 
.1047 
.1047 
.1050 
.1068 
.1054 
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I  have  carefully  measured  the  width  of  the  lands  and  grooves  in  the  Sacco 
pistol  which  I  submit  as  follows: 


Land  width 

Groove  width 

.0527 

.1056 

.0505 

.1050 

.0525 

.1058 

.0507 

.1050 

.0519 

.1058 

.0523 

.1059 

Average  width  of  mortal  bullet  land  is 

.0535 

Average  width  of  Lowell  Winchester  land 

.0527 

Average  width  of  Sacco  Pistol  land 

.0517 

Average  width  of  mortal  bullet  groove 

.1041 

Average  width  of  Lowell  Winchester  groove 

.1054 

Average  width  of  Sacco  Pistol  groove 

.1055 

Total  width  of  lands  and  grooves  in  mortal  bullet 

.9459 

Total  width  of  lands  and  grooves  in  Lowell  Winchester  bullet 

.9485 

Total  width  of  lands  and  grooves  in  Sacco  Pistol 

.9437 

It  is  apparent  again  that  my  measurements  of  the  lands  and  grooves 
in  the  Lowell  Winchester  bullet,  known  to  have  been  fired  from  the 
Sacco  pistol,  do  not  absolutely  agree  with  my  measurements  of  the  Sacco 
pistol.  Nor  do  my  measurements  of  the  mortal  bullet  absolutely  agree 
either  with  my  measurements  of  the  Lowell  Winchester  bullet  or  with 
my  measurements  of  the  Sacco  pistol.  The  closeness  of  my  measure¬ 
ments  of  the  mortal  bullet,  however,  to  both  the  measurements  of  the  Sacco 
pistol  and  the  measurements  of  the  Lowell  Winchester  bullets  are  signifi¬ 
cant  in  identifying  the  said  mortal  bullet,  first,  as  having  been  fired  in  the 
Sacco  pistol,  and  second,  as  being  alike  in  reference  to  width  of  lands  and 
grooves  with  the  Lowell  Winchester  bullet  known  to  have  been  fired  in 
the  Sacco  pistol.  Measurements  of  land  and  groove  widths  through  a  mic¬ 
roscope  depend  for  their  accuracy,  first,  upon  the  eye  sight  of  the  examiner ; 
second,  on  his  manipulation  of  the  examining  instrument  or  microscope  ; 
and,  third,  on  the  examiner’s  familiarity  with  the  construction  of  bullets 
and  pistol  barrels,  with  particular  reference  to  the  land  walls  of  such  bar¬ 
rels  and  the  groove  contours;  and,  fourth,  on  the  condition  of  the  pistol 
barrel  and  bullets  when  measured.  The  land  walls  of  a  pistol  barrel,  which 
also  form  the  boundaries  of  the  grooves,  do  not  have  parallel  sides,  but 
slope  from  the  top  of  the  lands  to  the  base  of  the  grooves,  this  condition 
being  necessary  to  give  the  rifling  cutter  a  clearance.  The  land  walls  at 
their  base  are  also  slightly  rounded  where  they  intersect  the  grooves. 
These  sloping  land  walls  necessarily  impress  their  character  on  the  bullet 
fired  through  the  barrel.  In  order  to  obtain  as  correct  a  measurement  as 
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possible  of  a  land  or  groove  width  either  in  barrel  or  on  bullet,  measure¬ 
ments  should  be  taken  from  a  half  way  point  on  the  opposite  land  wall. 
If  the  person  making  the  measurements  does  not  accurately  obtain  the 
proper  point  on  the  land  wall  from  which  or  to  which  to  measure  the  re¬ 
sulting  measurement  will  be  either  too  large  or  too  small.  The  person 
measuring  also  encounters  defects  in  the  shape  of  rust,  pitting  and  foul¬ 
ing,  which  prevents,  in  many  instances,  the  obtaining  of  a  true  measure¬ 
ment.  I  am  now  referring  to  measurements  made  with  a  microscope  and 
Filer  micrometer  eye  piece. 

The  most  accurate  method  of  obtaining  the  bore  diameter  of  a  barrel 
and  from  the  bore  diameter  computing  the  bore  circumference  is  by  the 
use  of  a  plug  gauge.  This  is  a  purely  mechanical  method  of  measurement 
and  is  absolutely  accurate.  Measuring  the  Sacco  pistol  with  such  plug 
gauge,  the  true  bore  diameter  is  found  to  be  .3045  inch.  Multiplying  this 
bore  diameter  by  the  usual  constant,  the  true  circumference  of  the  bore 
is  obtained,  which  is  .9556  inch.  Comparing  this  figure  so  obtained  with 
the  total  width  of  lands  and  grooves  in  the  Lowell  Winchester  bullet,  ob¬ 
tained  by  microscopic  measurement,  there  appears  to  be  a  difference  of 
.0071.  Comparing  again  this  figure  with  the  total  width  of  lands  and 
grooves  obtained  by  microscopic  measurement  of  the  mortal  bullet,  there 
appears  to  be  a  difference  of  .0027.  Comparing  again  the  total  width  of 
lands  and  grooves  of  the  Lowell  Winchester  bullet,  obtained  by  micro¬ 
scopic  measurement,  and  the  total  width  of  lands  and  grooves  on  the  mortal 
bullet,  obtained  by  such  measurement,  the  difference  is  .0026. 

Upon  page  37  Mr.  Hamilton  suggests  as  a  graphical  demonstra¬ 
tion  of  the  difference  between  the  widths  of  the  lands  and  grooves  on  the 
mortal  bullet  and  in  the  Sacco  pistol  that  his  two  positives  filed  on  pages 
10  and  11  should  be  placed  one  upon  the  other  and  compared.  On  placing 
bullet  cut  numbered  1  on  land  numbered  1  of  the  pistol,  both  measuring 
.050,  the  land  cut  on  the  bullet  appears  to  be  less  in  width  than  the  land 
in  the  pistol.  Again  placing  the  land  and  land  cut  numbered  11  together, 
one  of  which  is  stated  to  measure  .50  and  the  other,  .0475,  they  are  ap¬ 
parently  of  the  same  width.  Again  taking  groove  No.  12  on  both  bullet 
and  pistol,  one  measuring  .1025  and  the  other  .1050,  they  appear  to  fit 
with  each  other.  Whether  these  apparent  discrepancies  mean  error  in  the 
making  of  the  measurements  or  in  the  graphical  expression  of  the  meas¬ 
urements  I  am  unable  to  state. 

In  reference  to  the  paragraph  at  the  bottom  of  page  37  and  at  the 
top  of  page  38,  it  appears  that  some  of  the  lands  on  the  Lowell  Winchester 
bullets,  the  Lowell  Peters  bullets,  and  the  mortal  bullet  have  a  so  called 
double  land  at  the  top.  This  double  land  is  caused  by  what  is  termed 
“slippage”.  The  slippage  in  each  instance  is  shown  at  the  right  of  the 
true  land  cut.  Where  a  pistol  barrel  has  a  left  twist  as  has  the  Colt  auto¬ 
matic  pistol,  slippage  when  it  appears  on  the  bullet  fired  in  such  pistol  is 
always  to  the  right  of  the  true  land.  It  is  caused  by  the  bullet  jumping 
ahead  when  the  explosion  occurs,  and  momentarily  failing  to  take  the 
rifling.  The  bullet  “staggers”  as  it  is  sometimes  called.  As  the  rifling 
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takes  effect  the  bullet  proceeds  in  its  normal  course  to  the  left  and  with 
the  twist  of  the  rifling,  but  the  initial  impression  of  its  jump  ahead  is 
registered  at  the  top  of  the  bullet  and  slightly  to  the  right  of  the  true  land 
mark.  This  slippage  or  registering  or  a  double  land  mark  commonly  oc¬ 
curs  in  the  firing  of  automatic  pistols.  The  appearance  of  such  mark  on 
bullets  so  fired  is  not  significant  of  this  case. 

This  double  land  mark  is  made  by  the  land  in  the  pistol.  The  top 
surface  of  the  land  is  formed  by  the  action  of  a  reamer  which  rotates  in 
its  journey  through  the  barrel,  and  its  action  leaves  a  series  of  fine  ma¬ 
chine  tool  marks  running  transversely  across  the  surface  of  the  land. 
These  tool  marks  permit  the  collection  or  metallic  fouling  or  scraping  from 
the  surface  of  the  bullet  jacket  through  abrasion  as  the  bullet  proceeds 
through  the  barrel.  The  condition  of  the  land  varies  accordingly  from 
shot  to  shot,  and  scratches  or  marks  made  by  the  land  upon  the  bullet,  as 
are  referred  to  by  Mr.  Hamilton  in  this  case,  have,  in  my  opinion,  no  con¬ 
sequence. 

I  have  heretofore  remarked  that  the  clearness  of  the  lines  on  the  dif¬ 
ferent  primer  surfaces  of  the  Lowell  Winchester  shells  and  the  Fraher 
shell  F4  depends  to  a  certain  extent  on  the  chamber  pressure  existing  at 
time  of  firing.  This  chamber  pressure  is  the  force  which  thrusts  the  cart¬ 
ridges  back  against  the  breech  block  and  firing  pin.  The  force  with  which 
it  is  thrust  backward  is  affected  by  the  friction  encountered  in  the  chamber. 
The  greater  the  friction  encountered  the  less  the  force  of  the  backward 
thrust.  The  presence  of  oil  in  the  chamber  or  on  the  shell  lessens  the 
friction  and  increases  the  force  of  the  blow,  and  conversely  the  absence 
of  oil  in  the  chamber  or  on  the  cartridge  increases  the  friction  and  lessens 
the  force  of  the  blow.  When  the  Lowell  Winchester  shells  were  fired 
through  the  Sacco  pistol  at  Lowell  at  the  time  of  the  trial  said  pistol  had 
not  been  oiled  and  had  been  stored  for  a  period  of  approximately  a  year. 
At  the  time  of  the  shooting  at  South  Braintree,  presumably  the  pistol  was 
being  kept  by  its  owner  in  working  condition.  If  it  were  so  kept  there 
would  be  a  certain  amount  of  oil  in  the  chamber  of  the  pistol.  If  this  in¬ 
ference  as  to  the  relative  condition  of  the  pistol  at  South  Braintree  and 
at  Lowell  is  warranted,  it  would  assist  in  explaining  the  greater  force 
with  which  the  Fraher  shell  F4  was  thrust  back  at  the  time  of  the  firing 
and  the  lesser  force  with  which  the  Lowell  Winchester  shells  were  thrust 
back  at  the  time  they  were  fired. 

I  am  absolutely  certain  that  the_  Fraher  shell  F4  was  fired  in  the  Sacco 
pistol.  The  score  of  the  firing  pin  in  the  pistol  is  registered  in  the  firing 
pin  indentations  in  the  Lowell  Winchester  shells  and  in  the  Fraher  shell 
F4.  The  impressions  of  the  breech  block  of  the  Sacco  pistol  is  clearly 
shown  on  the  primer  surfaces  of  the  Lowell  Winchester  shells  and  of 
Fraher  shell  F4.  Not  only  do  the  photographs  taken  of  these  marks  on 
the  shells  dernonstrate  these  facts,  but  microscopic  measurements  show 
the  same  relation  of  the  lines  on  the  primer  surface  of  Fraher  shell  F4  to 
each  other  as  the  relation  of  the  lines  to  each  other  on  the  primer  surfaces 
of  the  Lowell  Winchester  shells. 


133 


I  am  also  positive  that  the  mortal  bullet  was  fired  in  the  Sacco  pistol. 
The  marks  in  the  groove  cut,  to  which  I  testified  at  the  trial,  and  which  I 
then  showed  to  the  jury,  were  caused  by  pitting  and  corrosion  in  the  barrel 
of  the  Sacco  pistol.  Since  the  trial  I  have  made  an  exhaustive  microscopic 
examination  of  the  mortal  bullet,  of  the  three  Lowell  Winchester  bullets, 
and  of  the  barrel  of  the  Sacco  pistol.  These  examinations  were  made,  as 
I  have  above  stated,  with  the  aid  of  a  compound  microscope  with  a  Filer 
micrometer  attachment.  This  is  a  much  more  powerful  microscope  than 
the  smaller  one  which  I  used  at  the  time  of  the  trial.  The  microscope 
measurements  which  I  have  made  of  the  land  and  groove  widths  in  the 
pistol  and  on  the  bullets  are  extremely  significant.  The  facts  which  I  have 
found  from  my  entire  investigation  are  so  clear  that,  in  my  opinion,  they 
amount  to  proof. 

Charles  J.  Van  Amburgh 

Oct.  24,  1923. 

Signed  and  sworn  to  before  me  on  the  date  above  given 

John  N.  Standish, 

Notary  Public.  (Seal) 

My  commission  expires  Feb.  1,  1928. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Nos.  6545  and  5546  Criminal  Session 

Commonwealth 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Charles  J.  Van  Amburgh 

I,  Charles  J.  Van  Amburgh,  being  duly  sworn  on  oath,  depose  and 
say  as  follows: 

Since  making  a  previous  affidavit  which  I  understand  has  been  filed 
in  connection  with  the  so  called  fifth  supplementary  mentioned  in  the 
above  cases,  I  have  caused  to  be  photographed  by  Nils  Ekman,  a  photog¬ 
rapher  in  Bridgeport,  Connecticut,  all  of  the  lands  and  grooves  on  the 
so  called  mortal  bullet  and  on  one  of  the  Winchester  bullets  fired  by  me 
at  Lowell,  in  the  Sacco  pistol. 
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These  photographs  were  taken  in  my  presence  and  under  my  direc¬ 
tion  by  Mr.  Ekman  to  a  magnification  of  about  13  diameter. 

Each  bullet  is  shown  in  twelve  photographs,  each  photograph  repre¬ 
senting  a  land  impression  or  groove  impression.  The  photographs  were 
taken  of  the  land  impressions  and  groove  impressions  consecutively  moving 
from  right  to  left  around  the  bullet  as  the  bullet  appears  setting  on  its 
base. 

On  each  bullet  a  beginning  was  made  by  photographing  a  certain 
groove  impression  which  shows  two  significant  scores  and  scratches  and 
which,  I  believe,  have  been  referred  to  by  Mr.  Hamilton  in  his  supple¬ 
mentary  aflldavit. 

The  photographs  of  the  mortal  bullet  have  been  numbered  from  one 
to  twelve  consecutively,  and  the  photographs  of  the  Lowell  Winchester 
bullet  have  been  numbered  from  “A”  to  “L”  consecutively.  These  photo¬ 
graphs  are  annexed  as  exhibits  to  an  affidavit  of  said  Nils  Ekman,  to  be 
filed  herewith.  For  purposes  of  comparison  photographs  1  and  A,  2  and 
B,  3  and  C,  etc.,  should  be  examined  together. 

Photographs  1  and  A  represent  groove  impressions  on  the  two  de¬ 
scribed  bullets.  In  photograph  1,  in  the  right  center  of  the  groove  im¬ 
pression  is  a  pronounced  score  extending  from  a  point  somewhat  above 
the  base  of  the  bullet  up  through  and  slightly  above  the  crimping  groove, 
or  knurled  groove.  To  the  left  of  the  score  just  described,  and  slightly  to 
the  left  of  the  center  of  the  picture  of  the  groove,  there  is  visible  a  score 
which  commences  at  a  point  just  within  the  bottom  of  the  dark  streak 
below  the  crimping  groove  or  knurled  groove,  and  extending  up  to,  and 
touching,  the  knurled  groove.  The  left  hand  score  of  the  two  scores  just 
described  is  lightly,  but  clearly,  registered  on  the  surface  of  the  mortal 
bullet.  I  have  found  it  clearly  visible  through  a  compound  microscope  of 
low  magnification.  In  photograph  A  there  occurs  two  well  defined  scores, 
the  right  one  of  which  is  shorter,  deeper  and  wider  than  the  one  on  the 
left  of  it.  Scores  in  photograph  A  are  in  the  same  relative  position  and 
are  the  same  distance  apart  as  in  photograph  1.  This  latter  conclusion 
is  arrived  at  by  superimposing  one  photograph  over  the  other  in  such  a 
way  as  to  bring  the  borders  of  the  groove  into  alignment.  I  find  the  left 
score  of  the  two  just  described  to  be  very  much  shallower  and  much  more 
lightly  registered  than  the  right  hand  score. 

In  photograph  2  a  land  impression  is  shown  in  which  at  the  lower 
part  of  the  picture  occurs  a  well  defined  line  extending  up  from  the  base 
of  the  bullet  for  a  short  distance.  This  line  is  raised  above  the  general 
surface  of  the  bullet  and  forms  a  clear  cut  embossing. 

Just  to  the  right  of  the  line  described  and  parallel  with  it,  commenc¬ 
ing  at  the  same  point  and  extending  upward  for  the  same  distance,  it  is 
a  finer  line  and  clearly  defined.  In  photograph  B  appears  the  same  two 
lines  as  described  in  photograph  2,  and  they  occur  in  the  same  place  and 
are  of  the  same  appearance  in  general.  A  further  comparison  of  photo¬ 
graphs  2  and  B  discloses  to  the  left  of  the  more  pronounced  line,  or  em¬ 
bossing,  three  lightly  defined  lines  extending  upward  from  the  base  of  the 
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bullet  and  parallel  to  each  other.  The  two  right  hand  lines  of  the  three 
just  described  are  close  together. 

In  photograph  3,  in  the  left  center  of  the  groove  impressions  are  four 
parallel  lines  extending  downward  from  the  knurled  groove  to  a  point 
near  the  base  of  the  bullet.  The  same  lines  appear  in  photograph  C.  Al¬ 
though  this  latter  photograph  is  slightly  blurred  they  are,  nevertheless, 
visible. 

In  photograph  4  a  land  impression  is  shown  which  on  its  right  border 
clearly  indicates  that  some  slippage  took  place  during  the  travel  of  the 
bullet  through  the  bore  of  the  barrel.  All  lines  within  this  land  impression 
are  not  parallel,  indicating  that  a  change  in  direction  took  place  when 
slippage  occured.  In  the  right  center  of  the  land  impression,  extending 
downward  from  the  knurled  groove,  are  two  lines  close  together  and  paral¬ 
lel  to  each  other.  Two  other  lines  to  the  left  of  those  just  described  stand 
out  prominently.  Photograph  D  has  in  it  the  same  lines  as  described  in 
4,  appearing  in  the  same  locations  and  of  the  same  character. 

In  photograph  5  a  groove  impression  is  shown  in  which  I  find  three 
very  prominent  lines  slightly  to  the  right  of  the  groove  center.  These  lines 
extend  from  a  point  slightly  below  the  knurled  groove,  terminating  near 
the  base  of  the  bullet.  In  photograph  E  the  same  lines  occur  as  found  in 
photograph  5.  They  are  the  same  in  appearance  and  location. 

Photograph  6  is  a  land  impression  in  which  there  are  two  very  promi¬ 
nent  lines  extending  from  the  very  commencement  of  the  land  impression 
at  the  top,  downward  to  the  upper  border  of  the  knurled  groove,  where 
they  are  interrupted  by  the  knurled  groove  and  by  light  effects  in  such 
a  way  as  to  prevent  their  registration  until  at  a  point  near  the  base  of 
the  bullet  where  they  are  again  visible.  Slightly  to  the  left  of  the  center 
of  this  land  impression  is  a  somewhat  prominent  line  visible  from  the  top 
of  the  impression  to  a  point  touching  the  upper  border  of  the  knurled 
groove  and  again  visible  near  the  base  of  the  bullet.  Photograph  F  re¬ 
veals  the  same  lines  as  found  in  6,  occurring  in  the  same  locations  and  of 
the  same  appearance.  I  consider  the  appearance  of  land  impressions  6 
and  F  as  strikingly  similar  in  every  respect. 

Photograph  7  is  a  groove  impression  in  the  center  of  which  are  two 
parallel  lines,  extending  from  near  the  lower  border  of  the  knurled  groove 
to  the  base  of  the  bullet.  Between  the  two  prominent  lines  just  described, 
are  two  lightly  registered  lines  which  are  close  together  and  extending 
in  general  with  occasional  interruptions  around  the  lower  part  of  the 
knurled  groove,  to  the  base  of  the  bullet.  In  the  left  center  of  the  picture 
are  two  lines  which  occur  with  interruptions  and  extend  through  a  por¬ 
tion  of  space  between  the  knurled  groove  and  the  base  of  the  bullet.  Photo¬ 
graph  G  discloses  the  same  lines  as  described  in  7  and  they  occur  in  the 
same  location  and  are  of  the  same  appearance  as  in  7. 

Photograph  8  is  a  land  impression  in  which  there  are  two  well  defined 
lines  in  the  right  center  of  the  picture  extending  from  the  lower  side  of 
the  knurled  groove  to  a  point  half  way  to  the  base  of  the  bullet.  They  are 
interrupted  at  the  half-way  point  by  a  light  spot  in  the  center  of  the  im- 
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pression.  Near  the  base  of  the  bullet  the  same  two  lines  are  again  visible. 
In  the  left  center  of  the  picture  is  a  well  defined  line  extending  from  the 
lower  side  of  the  knurled  groove  to  the  base  of  the  bullet.  Photograph  H 
discloses  the  same  marks  of  identification  as  8.  They  are  of  the  same 
appearance,  and  in  the  same  locations  as  those  found  in  8. 

Photograph  9  is  a  groove  impression  in  the  center  of  which  occurs 
a  very  pronounced  line  extending  from  the  lower  side  of  the  knurled  groove 
to  the  base  of  the  bullet.  To  the  left  of  the  line  just  described  and  running 
parallel  with  it,  is  a  finer  and  more  lightly  registered  line.  In  photograph 
I  the  same  two  lines  as  described  in  9  occur  and  they  are  found  in  the 
same  locations  and  are  of  the  same  general  appearance  as  9. 

Photograph  10  is  a  land  impression  in  which  near  the  bottom  of  the 
picture  appears  three  short  parallel  lines  extending  upward  from  the  base 
of  the  bullet,  occurring  at  a  point  slightly  to  the  right  of  the  center  and 
slightly  to  the  left  of  the  center  of  the  picture.  Photograph  J  discloses 
the  same  three  characteristic  lines  the  same  in  appearance  and  location 
as  found  in  10. 

Photograph  11  is  a  groove  impression  which  registered  lightly  against 
the  bore  surface.  The  main  bearing  surface  which  is  represented  by  the 
dark  patch  just  above,  and  extending  to,  a  point  just  below  the  knurled 
groove  to  a  “V”  shaped  point  below  its  center,  is  largely  occupied  by  the 
area  of  the  knurled  groove  itself.  In  this  main  portion  of  the  bearing 
surface  should  be  found  the  best  registration  of  rifling  marks.  The  limited 
area  left  to  the  observer  is  the  “V”  shaped  portion  directly  under  the 
knurled  groove.  In  the  “V”  shaped  portion  are  found  two  parallel  lines 
extending  upward  and  touching  the  lower  part  of  the  knurled  groove. 
Photograph  K  is  a  groove  impression.  The  dark  patch  in  the  center  of 
the  groove  is  that  portion  of  the  bullet  which  was  most  effected  by  friction 
with  the  bore  surface.  In  the  center  of  the  dark  patch  are  two  parallel 
lines  visible  throughout  the  length  of  the  patch  and  lightly  but  clearly, 
registered.  They  occur  at  the  same  distance  with  reference  to  the  right 
and  left  borders  and  are  of  the  same  appearance  and  character  as  the 
mark  found  in  11. 

Photograph  12  is  a  land  impression  in  which  I  find  a  well  defined  line 
near  the  right  border  and  just  above  the  knurled  groove.  The  line  men¬ 
tioned  is  interrupted  by  the  knurled  groove  and  by  a  roughened  surface 
and  other  interferences  so  much  so  that  it  occurs  only  for  a  short  distance 
near  the  center  and  again  near  the  base  of  the  bullet.  In  the  left  portion 
of  the  land  impression  appears  a  subdued  line  extending  from  the  top  of 
the  impression  to  a  point  near  the  patch.  Examining  photograph  L  dis¬ 
closes  a  line  on  the  right  side  of  the  land  impression  extending  nearly  its 
entire  length.  This  line  is  similar  in  appearance  and  exact  as  to  location, 
with  that  one  first  described  in  12  and  which  had  several  interruptions  in 
it.  In  the  left  portion  there  is  a  line  extending  from  the  top  of  the  picture 
to  a  point  near  the  base.  The  lines  found  in  L  are  the  same  in  location 
and  appearance  as  those  found  in  12. 

Land  and  groove  widths  were  compared  as  to  dimensions  and  general 
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appearances.  It  was  found  that  lands  and  grooves  in  the  mortal  bullet 
agreed  in  width  with  the  corresponding  lands  and  grooves  in  the  Lowell 
Winchester  bullet.  In  addition  to  the  similarity  in  dimensions  of  lands  and 
grooves  many  other  characteristics  are  found  to  be  very  similar.  In  ex¬ 
planation  of  the  foregoing,  attention  is  invited  to  the  manifestations  of 
slippage  occurring  on  the  right  border  of  the  land  impressions  of  photo¬ 
graphs  2  and  B,  4  and  D,  6  and  F,  10  and  J,  and  12  and  L. 

On  the  left  side  of  the  land  impression  in  photograph  B  occurs  a  dis¬ 
tinct  turnover  of  metal  in  the  form  of  an  elongated  roll.  It  occurs  to  a 
lesser  extent  in  photograph  2.  The  same  turnover  of  metal  occurs  on  the 
left  side  of  the  land  impressions  in  4  and  D. 

Examination  of  land  impressions  in  6  and  F,  8  and  H,  10  and  J,  and 
12  and  L,  shows  the  same  general  turnover  of  metal.  This  is  caused  by 
the  violent  slewing  of  the  bullet  which  has  been  referred  to  very  properly 
as  slippage. 

The  appearance  of  evidences  of  slippage  on  a  bullet  are  not  highly 
significant  and  can  not  be  accepted  as  positive  evidence  as  it  is  a  condition 
which  occurs  very  commonly.  When  the  results  of  slippage  are  manifested 
in  the  appearance  of  distinctive  rolls  of  metal  and  the  occurence  is  regular 
in  appearance,  so  much  so  as  to  produce  a  striking  similar — then  it  can  be 
accepted  in  my  opinion  as  helpful  in  arriving  at  a  conclusion  in  matters 
of  bullet  identification. 

My  attention  has  been  called  to  certain  photographs  filed  in  a  supple¬ 
mentary  photograph  album  of  Mr.  Hamilton’s  of  five  pages.  On  page  3, 
photographs  of  respective  primer  surfaces  of  Fraher  shell  F4  and  Lowell 
shell  No.  3  appear  with  such  surfaces  marked  out  in  squares.  These  photo¬ 
graphs  illustrate  v/hat  I  have  already  stated  in  my  previous  affidavit,  that 
is,  that  the  fields  of  impressions  appearing  on  the  No.  3  Lowell  Winchester 
shells  and  said  Fraher  shell  are  slightly  different  in  location  due  to  the 
unavoidable  shifting,  perhaps  from  shot  to  shot,  of  the  various  parts  of  the 
pistol  and  of  the  cartridge  within  the  pistol.  Because  of  this  shifting  the 
breech  block  of  the  pistol  has  been  impressed  upon  the  primer  surface  of 
these  shells  in  slightly  different  positions.  The  significant  feature  of  all 
these  primer  impressions,  however,  is  the  exact  relationship  existing  be¬ 
tween  various  marks  on  these  impressions  when  compared  with  each  other. 
On  one  shell  a  certain  mark  at  the  extreme  edge  will  be  excluded  and  on 
another  shell  it  will  appear,  but  when  the  distances  between  marks  that 
appear  on  all  shells  are  measured  they  will  be  found  to  be  exactly  the  same 
and  prove  that  these  shells  were  fired  in  the  same  pistol. 

The  only  marks  which  fail  to  appear  on  any  one  or  more  shells  are 
such  marks  as  would  naturally  appear  at  the  extreme  rim  of  the  primer 
surface  and  where  very  fine  marks  are  not  visible  because  of  a  deficiency 
of  chamber  pressure. 

On  page  5  of  said  supplementary  album,  at  the  extreme  left,  Mr.  Ham¬ 
ilton  shows  a  photograph  of  a  groove  impression  on  the  mortal  bullet  which 
has  one  pronounced  score  and  compares  said  photograph  with  other  photo¬ 
graphs  on  the  same  page  of  the  Winchester  and  Peters  bullets  fired  at 
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Lowell.  As  a  matter  of  fact  the  second  score  to  the  left  of  the  more  pro¬ 
nounced  score  appearing  on  the  Winchester  bullets,  is  also  slightly  visible 
to  the  left  of  the  score  on  the  mortal  bullet  and  in  the  picture  which  I  have 
annexed  to  this  within  affidavit  marked  “1”.  This  second  mark  is  more 
clearly  visible. 

By  the  Ekman  photographs  of  all  the  land  and  groove  impressions  on 
the  mortal  bullet  and  the  same  of  a  Lowell  Winchester  bullet,  the  Court  is 
afforded  an  opportunity  of  making  comparisons  between  the  two  bullets, 
not  only  of  one  impression,  but  of  the  whole  twelve  impressions.  Such 
comparison  demonstrates  absolutely  the  truth  of  the  conclusion  stated  by 
me  in  my  previous  affidavit  that  the  so-called  mortal  bullet  was  fired  in  the 
Sacco  pistol. 

Charles  J.  Van  Amburgh 

State  of  Connecticut 

County  of  Fairfield,  ss.  Bridgeport,  October  29th,  1923 

Signed  and  sworn  to  before  me  the  date  above  written. 

Catherine  G.  Morgan, 

Notary  Public.  (Seal) 

My  commission  expires  Feb.  1,  1926. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Nos.  6545  and  6546  Criminal  Session 

Commonwealth 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Nils  Ekman 

I,  Nils  Ekman,  being  first  duly  sworn,  on  oath,  depose  and  say  as 
follows :  That  I  am  a  resident  of  the  City  of  Bridgeport,  in  the  State  of 
Connecticut.  That  I  am  a  photographer  with  a  studio  at  991  Broad 
Street,  Bridgeport,  Connecticut.  That  at  the  request  of  Charles  J.  Van 
Amburgh  and  under  his  supervision  on  October  27th,  1923,  I  photographed 
consecutively  all  of  the  land  and  groove  impressions  on  a  certain  bullet 
marked  Exhibit  18  and  all  of  the  land  and  groove  impressions  on  a  cer¬ 
tain  bullet,  part  of  Exhibit  35 ;  that  these  photographs  were  taken  through 
a  microscopic  arrangement  magnifying  to  approximately  13  diameters; 
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that  the  negatives  so  taken  were  printed  by  me  and  are  annexed  to  this 
affidavit,  the  photographs  of  said  Exhibit  18  being  numbered  1  to  12  in¬ 
clusive  in  the  order  in  which  they  were  taken  and  the  photographs  of  said 
bullet  of  Exhibit  35  being  lettered  from  A  to  L  inclusive  in  the  order  in 
which  they  were  taken. 

Said  photographs  hereto  annexed  are  accurate  photographs  of  the  ob¬ 
jects  taken  and  have  not  been  altered  or  re-touched  in  any  way. 

Nils  Ekman 

State  of  Connecticut 

County  of  Fairfield,  ss.  Bridgeport,  October  29th,  1923 

Signed  and  sworn  to  before  me  the  date  above  written. 

Catherine  C.  Morgan, 

Notary  Public. 

My  term  expires  Feb.  1,  1926 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Merton  A.  Robinson 

I,  Merton  A.  Robinson,  being  first  duly  sworn,  on  oath  depose  and  say 
as  follows : 

That  I  am  a  resident  of  the  City  of  New  Haven,  in  the  State  of  Con¬ 
necticut.  That  I  am  the  Ballistic  Engineer  for  the  Winchester  Repeating 
Arms  Company  of  said  New  Haven,  which  said  position  I  have  occupied 
for  the  past  eight  years. 

As  to  my  practical  training  and  experience,  in  1904  I  entered  the 
Ballistic  Laboratory  of  the  Winchester  Repeating  Arms  Company,  and 
after  about  six  years  I  was  made  foreman  of  that  department.  That  posi¬ 
tion  I  held  for  five  years,  when  I  was  transferred  to  the  Central  Engineer¬ 
ing  Department  and  given  the  title  of  Ballistic  Engineer,  still  retaining 
supervision  of  the  Ballistic  Department,  a  position  which  I  still  hold. 

In  August,  1918,  representing  the  Winchester  Arms  Company,  I  was 
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made  a  member  of  a  special  commission  appointed  by  the  United  States 
Ordnance  Board  to  study  the  methods  of  small  arms  manufacture  in  the 
prominent  plants  throughout  England,  France  and  Italy.  It  was  also  my 
duty  as  a  member  of  that  Commission  to  observe  the  effectiveness  and 
quality  of  ammunition  which  the  American  Ammunition  Companies  were 
furnishing  our  troops. 

The  Winchester  Repeating  Arms  Company  manufacture  rifles  and  shot 
guns,  paper  shot  shells  and  metallic  cartridges  of  all  descriptions,  includ¬ 
ing  those  loaded  with  both  lead  and  metal  jacketed  bullets. 

During  my  foremanship  I  supervised  the  routine  and  experimental 
tests  of  various  types  of  cartridges.  Since  becoming  Ballistic  Engineer  I 
have  not  only  supervised  the  routine  and  experimental  tests  of  ammuni¬ 
tion,  but  have  supervised  the  tests  of  rifles  and  shot  guns.  It  has  been  my 
duty  to  specify  standards  of  testing,  types  of  priming  mixture,  types  of 
powder,  and  specifications  covering  the  sizes  of  projectiles  shapes,  and 
other  important  details.  It  has  also  been  my  duty  to  specify  the  proper 
sizes  of  shot  gun  and  rifle  chambers,  the  proper  twist  of  rifling  to  be  used 
in  rifle  barrels,  and  the  tolerance  to  be  imposed  in  the  relations  between 
the  same  and  ammunition.  In  connection  with  my  work  I  have  had  occa¬ 
sion  to  recover  or  observe  the  recovery  of  large  numbers  of  bullets  made 
of  so  called  clear  lead  or  those  manufactured  with  a  metal  jacket.  These 
bullets  have  been  recovered  in  soft  pine  boards,  in  oiled  or  dry  sawdust, 
and  in  water.  In  line  with  my  experiments  I  have  examined  these  bullets 
under  magnifying  glasses  and  microscopes,  and  have  made  careful  and 
exact  measurements  covering  the  engraving  of  the  lands,  length  of  bear¬ 
ings,  change  in  profile,  and  other  points  of  this  nature. 

I  was  requested  by  the  District  Attorney’s  office  to  come  to  Dedham, 
Massachusetts,  for  the  purpose  of  inspecting  certain  shells,  bullets  and 
pistols.  Upon  arriving  I  was  requested  to  make  an  independent  investiga¬ 
tion  as  to  whether  or  not  certain  shells  and  bullets  had  been  fired  in  a 
certain  Colt  automatic  pistol  calibre  32.  I  was  also  asked  to  give  an  opinion 
with  respect  to  the  knurling  of  six  Winchester  cartridges,  calibre  32  auto¬ 
matic,  Exhibit  31,  and  as  to  the  knurling  of  a  fired  32  calibre  automatic 
Winchester  bullet.  Exhibit  18. 

I  have  examined  six  Winchester  32  automatic  loaded  cartridges  Ex¬ 
hibit  31.  I  have  also  examined  photographs  on  page  7  of  album  accompany¬ 
ing  affidavit  of  Mr.  Hamilton,  dated  October  15,  1923,  of  these  six  cart¬ 
ridges,  and  have  read  portions  of  the  affidavit  pertaining  to  the  knurling. 
Mr.  Hamilton  states  that  the  knurling  on  the  fired  Winchester  bullet, 
known  as  the  mortal  bullet  Exhibit  18,  is  not  perpendicular  to  the  axis 
of  the  bullet,  being  2°  off  to  the  left.  This  bullet  is  badly  deformed,  one 
side  is  flattened  or  caved  in,  and  the  base  is  mis-shaped.  Under  these  con¬ 
ditions  it  is  impossible  to  determine  the  true  axis  of  the  bullet,  and  it  is 
impossible  to  determine  whether  the  knurling  is  at  right  angles  with  the 
true  axis  or  not. 

The  Winchester  Repeating  Arms  Company,  which  manufactured  the 
bullet  known  as  Exhibit  18  has  always  grooved  the  bullet  with  a  knurl 
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parallel  to  the  axis  of  the  bullet.  If  any  individual  bullet  is  found  with 
a  knurling  which  is  slightly  off  from  the  parallel,  it  must  be  caused  by 
stretch  or  distortion  of  the  surface  when  engaging  the  lands  and  not 
by  the  process  of  manufacture. 

Mr.  Hamilton  states  that  the  knurling  on  the  six  Winchester  cart¬ 
ridges,  Exhibit  31,  with  one  exception  shows  that  the  knurling  is  parallel 
to  the  axis  of  the  bullet.  A  large  percentage  of  the  major  portion  of  the 
knurling  is  beneath  the  mouth  of  the  shell,  and  it  is  impossible  to  deter¬ 
mine  whether  the  knurling  is  perpendicular  to  the  axis  of  the  bullet  or 
not. 

I  was  shown  a  fired  Winchester  shell,  calibre  32  automatic  known  as 
the  Fraher  shell,  F4,  part  of  Exhibit  30,  and  asked  to  determine  whether 
or  not  this  shell  was  fired  in  Colt  automatic  pistol  No.  219722,  Exhibit  28. 
I  was  also  shown  a  fired  Winchester  metal  jacket  bullet  known  as  the  mor¬ 
tal  bullet.  Exhibit  18  and  asked  to  determine  whether  or  not  this  bullet 
was  fired  from  Colt  automatic  pistol  mentioned  above. 

I  have  examined  the  so-called  Fraher  shell,  F4,  part  of  Exhibit  30, 
a  Colt  automatic  pistol  calibre  32  automatic  No.  219722  Exhibit  28,  three 
Winchester  fired  shells  calibre  32  automatic  Exhibit  34,  three  fired  Win¬ 
chester  bullets  fired  at  Lowell,  Exhibit  35,  and  a  deformed  fired  Winchester 
bullet  known  as  the  mortal  bullet.  Exhibit  18. 

The  Winchester  32  automatic  fired  shell  F4  exhibit  30,  was  examined 
carefully  with  a  Bausch  &  Lomb  microscope  and  with  a  powerful  magni¬ 
fying  glass.  The  firing  pin  dent  shows  an  imperfection  on  the  side,  and 
the  face  of  the  flattened  metal  of  the  primer  where  it  is  set  back  against  the 
breech  block  shows  clearly  defined  marks  and  characters  from  the  imprint 
of  the  breech  block.  I  have  observed  the  relation  as  to  position  of  these 
significant  markings  with  respect  to  the  ejector  mark,  extractor  mark,  and 
imperfection  in  the  primer  indent. 

I  have  examined  the  Colt  automatic  pistol  calibre  32  No.  219722  Ex¬ 
hibit  28,  and  find  that  the  firing  pin  has  a  defect  or  gouge  on  its  side.  I 
find  that  the  face  of  the  breech  block  shows  a  number  of  machine  or  tool 
marks  and  other  groups  of  characters,  and  that  these  agree  as  to  number 
and  shape  with  the  markings  on  the  fired  primer  in  the  Fraher  shell  F4 
Exhibit  30.  I  find  further  that  the  location  of  these  various  tool  marks 
or  machine  marks  with  respect  to  the  extractor  and  the  ejector  clearance 
agrees  as  to  location  of  the  imprints  shown  on  the  primer  of  the  Fraher 
shell  F4,  Exhibit  30. 

I  found  on  the  face  of  the  breech  bolt  one  definite  series  of  tool  or 
machine  marks  consisting  of  the  Roman  numeral  V  and  four  marks  on  one 
side,  and  seven  marks  on  the  other  side,  of  that  V.  This  series  of  marks 
is  near  the  firing  pin  hole  opposite  the  ejector  cut.  There  is  also  a  tool 
mark  extending  at  right  angles  from  the  bottom  of  that  V ;  also  a  tool 
mark  at  right  angles  to  the  top  of  that  V,  extending  in  the  opposite  direc¬ 
tion  to  the  first  mark.  This  same  series  of  tool  or  machine  marks  appears 
on  the  flattened  surface  of  the  fired  primer  in  the  so-called  Fraher  shell  F4, 
Exhibit  30,  and  also  appears  in  the  Winchester  Lowell  shells.  Exhibit  34, 
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known  to  have  been  fired  at  Lowell  in  the  Colt  automatic  pistol  No.  219722, 
Exhibit  28. 

I  have  examined  three  Winchester  fired  shells  known  to  have  been 
fired  from  a  Colt  automatic  pistol,  calibre  32,  No.  219722,  Exhibit  28. 
These  shells  were  examined  under  a  Bausch  &  Lomb  microscope  and  with 
a  powerful  magnifying  glass.  All  of  these  shells  show  the  same  significant 
imprint  from  the  tool  marks  or  machine  marks  found  on  the  above  pistol. 
I  also  found  that  the  relative  position  of  the  various  imprints,  both  on  the 
face  of  primer  and  in  firing  pin  indent,  to  be  the  same  as  that  observed  on 
Fraher  shell  F4,  Exhibit  30. 

I  have  examined  a  deformed  fired  Winchester  bullet  known  as  the 
mortal  bullet.  Exhibit  18.  I  have  examined  this  bullet  and  measured  the 
width  of  land  impression  and  groove  cuts  with  a  Bausch  &  Lomb  Compound 
microscope.  I  have  also  examined  it  carefully  with  a  powerful  magnify¬ 
ing  glass.  I  find  that  on  one  of  the  groove  cuts  on  this  bullet,  or  that  por¬ 
tion  corresponding  to  a  groove  in  the  barrel  there  are  two  characteristic 
scores  or  scratches  caused  while  passing  from  the  barrel.  I  have  measured 
the  location  of  these  scores  or  scratches  from  the  side  of  the  groove  cut. 
I  have  also  examined  the  three  Winchester  fired  bullets.  Exhibit  35,  known 
to  have  been  fired  at  Lowell,  in  the  Colt  automatic.  No.  219722,  Exhibit  28. 
These  bullets  have  been  examined  under  a  Bausch  &  Lomb  Compound 
microscope  and  have  also  been  examined  carefully  with  a  strong  magnify¬ 
ing  glass.  I  find  that  each  bullet  shows  two  distinct  scores  or  scratches 
located  on  one  of  the  groove  cuts  of  bullet,  or  that  portion  corresponding 
to  the  groove  in  the  barrel,  in  the  same  relative  positions  as  shown  on  the 
mortal  bullet.  Exhibit  18. 

I  have  measured  the  distances  of  these  scores  or  scratches,  first  from 
the  left  hand  edge  of  each  groove  cut ;  to  the  nearer  score,  secondly  from 
the  left  hand  edge  of  each  groove  cut  to  the  further  score  and  third,  from 
each  other.  I  also  measured  the  width  of  the  groove  cuts.  A  table  of 
these  measurements  is  hereinafter  stated. 

The  letter  “A”  refers  to  the  left  hand  edge  of  each  groove  cut;  the 
letter  “B”  refers  to  the  score  or  scratch  nearer  to  said  left  hand  edge ;  and 
the  letter  “C”  refers  to  the  score  or  scratch  nearer  to  the  right  hand  edge 
of  said  groove  cut,  and  the  letter  “D”  refers  to  the  right  hand  edge  of 
said  groove  cut. 


EXHIBIT  18 

L  W  1 

L  W  2 

L  W  3 

A— B 

.0534 

.0516 

.0532 

.0509  inches 

A— C 

.0694 

.0676 

.0681 

.0658  “ 

A— D 

.1054 

.1036 

.1042 

.1045  “ 

B— C 

.0149 

.0154 

.0172 

.0156  “ 

B— D 

.0509 

.0503 

.0543 

.0525  “ 

C— D 

.0367 

.0376 

.0358 

.0363  “ 

From  my  careful  examination  and  measurements,  I  am  satisfied  that 
the  Fraher  shell  F4,  Exhibit  30,  was  fired  from  Colt  automatic  pistol  No. 
219722,  Exhibit  28. 
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From  my  careful  examination  and  measurements,  of  the  fired  Win¬ 
chester  bullet  known  as  the  mortal  bullet,  Exhibit  18,  I  am  satisfied  that 
this  bullet  was  fired  from  Colt  automatic  pistol  calibre  32,  No.  219722. 
Exhibit  28. 

Merton  A.  Robinson 

State  of  Connecticut 

County  of  Fairfield,  ss.  Bridgeport,  Oct.  29,  1923. 

Signed  and  sworn  to  before  me  the  date  above  written. 

Catherine  G.  Morgan, 

Notary  Public.  (Seal) 

My  commission  expires  Feb.  1,  1926 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplementary  Affidavit  of  Merton  A.  Robinson 

I,  Merton  A.  Robinson,  being  first  duly  sworn  on  oath,  depose  and 
say  that  I  am  the  same  Merton  A.  Robinson  who  has  previously  made  affi¬ 
davit  in  this  same  case.  That  on  October  27th,  1923,  at  Bridgeport,  Con¬ 
necticut,  I  examined  certain  photographs  made  by  Nils  Ekman,  a  photo¬ 
grapher  at  said  Bridgeport  of  all  land  impressions  and  groove  cuts  on 
Exhibit  18  referred  to  by  me  in  my  previous  affidavit,  and  photographs 
made  by  said  Ekman  of  the  land  impressions  and  groove  cuts  of  one  of 
the  Winchester  bullets,  part  of  Exhibit  35,  referred  to  by  me  in  my  previous 
affidavit,  known  to  have  been  fired  at  Lowell  in  the  Colt  automatic  pistol 
in  Exhibit  38. 

Said  photographs  of  Exhibit  18  were  numbered  1  to  12  inclusive  and 
are  annexed  as  exhibits  to  an  affidavit  made  by  said  Nils  Ekman.  Said 
photographs  of  said  Lowell  bullet  were  marked  with  letters  of  the  alpha¬ 
bet  A  to  L  inclusive  and  are  annexed  to  said  affidavit  of  said  Ekman. 

No.  1  and  A  of  said  exhibit  are  respectively  photographs  of  groove 
cuts  with  similar  markings  appearing  on  said  bullets  and  the  additional 
photographs  numbered  2  to  12  inclusive  are  photographs  of  the  land  im- 
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pressions  and  groove  cuts  appearing  on  said  bullets,  taken  consecutively 
in  a  clockwise  manner  from  the  groove  cut  shown  in  Photograph  No.  1. 

Photographs  numbered  B  through  L  inclusive  are  photographs  of  the 
land  impressions  and  groove  cuts  taken  consecutively  from  the  groove 
cut  shown  in  Photograph  A  in  a  clockwise  manner.  By  a  clockwise  man¬ 
ner  I  mean  photographs  taken  from  left  to  right  of  the  bullet  as  it  lies  on 
its  side  with  its  nose  pointed  toward  you.  As  the  bullet  sits  upright  on 
its  base,  the  photographs  are  taken  from  right  to  left. 

I  have  compared  Photograph  1  with  Photograph  A — Photograph  2 
with  Photograph  B — Photograph  3  with  Photograph  C — and  so  on  through¬ 
out  the  series  of  twenty-four  (24)  photographs.  It  is  apparent  that  these 
photographs  make  a  double  series  of  twelve  photographs.  These  compari¬ 
sons  have  been  made  with  especial  reference  to  the  respective  width  or 
widths  of  land  impressions  and  groove  cuts  and  to  significant  markings 
appearing  on  the  photographs. 

By  “land  impression”  I  refer  to  the  mark  made  by  the  land  of  the 
pistol  and  by  “groove  cut”  I  refer  to  the  marks  made  by  the  groove  of  the 
pistol. 

I  have  compared  the  width  of  land  impressions  and  groove  cuts  on 
each  pair  of  photographs  in  this  set  and  find  that  the  widths  agree  in  every 
instance. 

Photographs  1  and  A  show  a  groove  cut  and  two  characteristic  scores 
near  the  central  portion.  This  is  the  same  groove  cut  and  scratches  or 
scores  which  have  been  referred  to  by  me  in  a  previous  affidavit.  I  am 
satisfied  that  these  markings  were  made  by  the  same  pistol.  In  Photo¬ 
graph  No.  1,  one  of  the  scratches  or  scores  is  not  as  distinct  as  in  photo¬ 
graph  A,  but  still  readily  distinguishable.  This  may  have  been  due  to 
a  variation  in  the  wall  thickness  of  the  jacket,  or  lower  breech  pressure  or 
minimum  diameter  of  bullet.  In  addition.  Photograph  No.  1  has  a  knurl 
which  may  conceal  a  portion  of  the  scratch  or  score. 

I  have  compared  Photographs  No.  2  and  B,  which  show  a  land  impres¬ 
sion  adjacent  to  the  groove  cut  shown  in  Photographs  1  and  A.  Both  of 
these  photographs  show  a  characteristic  mark  extending  to  the  base  in 
the  central  portion.  The  same  characteristic  turnover  of  metal  to  the 
right  hand  edge  of  the  land  impression  is  noted  in  both  photographs. 

Photographs  3  and  C  show  the  next  adjacent  groove  cut  to  the  land 
impression  shown  on  Photographs  2  and  B.  At  a  location  between  the 
second  and  third  knurl  from  the  left  hand  side  of  the  groove  cut  is  a  char¬ 
acteristic  scratch  or  score  and  on  either  side  are  two  or  more  scores  or 
scratches  showing  on  both  photographs. 

Photographs  4  and  D  show  the  land  impression  adjacent  to  the  groove 
cut  shown  in  photographs  3  and  C.  Both  photographs  show  a  double  score 
or  scratch  near  the  central  portion  of  said  land  impression.  Both  photo¬ 
graphs  show  the  characteristic  turnover  and  similar  diverging  lines  on 
same  on  the  right  hand  edge. 

Photographs  5  and  E  represent  the  grooved  cut  adjacent  to  land  im¬ 
pression  shown  on  photographs  4  and  D.  At  a  position  two-fifths  from 
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the  left  hand  side  is  a  characteristic  score  or  scratch,  shown  on  both  photo¬ 
graphs.  The  same  characteristic  turnover  at  the  right  hand  edge  is  shown 
in  both. 

Photographs  6  and  F  show  the  land  impression  adjacent  to  groove 
cut  shown  on  photographs  5  and  E.  Near  the  right  hand  edge  is  a  charac¬ 
teristic  score  or  scratch  shown  on  both  photographs.  Near  the  left  hand 
side,  there  is  a  set  of  three  scores  or  scratches  on  both  photographs.  The 
turnover  to  the  right  hand  edge  of  land  impression  shows  the  same  charac¬ 
teristics  in  both  photographs. 

Photographs  7  and  G  show  a  groove  cut  adjacent  to  land  impression 
shown  on  Photographs  6  and  F.  Just  to  the  right  of  center  is  a  character¬ 
istic  score  or  scratch  shown  on  both  photographs.  At  the  left  of  this 
score  or  scratch,  there  are  three  or  more  additional  scores  or  scratches 
showing  on  both  photographs.  At  the  right,  there  is  the  same  character¬ 
istic  turnover  shown  in  both  paragraphs. 

Photographs  8  and  E  show  the  adjacent  land  impression  from  groove 
cut  shown  on  photographs  7  and  G.  Near  the  left  hand  edge  is  a  character¬ 
istic  score  or  scratch,  shown  on  both  photographs.  At  the  right,  there  is 
shown  a  characteristic  turnover  on  both  photographs. 

Photographs  9  and  L,  show  a  groove  cut  adjacent  to  land  impression 
shown  on  photographs  8  and  H.  In  the  center  of  groove  cut,  is  a  charac¬ 
teristic  score  or  scratch,  shown  on  both  photographs.  On  either  side  of 
this  central  score  or  scratch  are  several  other  scores  or  scratches  shown 
on  both  photographs.  The  right  hand  edge  of  cut  shows  a  characteristic 
turnover  on  both  photographs. 

Photographs  10  and  J  show  a  land  impression  adjacent  to  groove  cut 
shown  on  photographs  9  and  L.  Near  the  left  hand  edge  is  a  characteristic 
score  or  scratch  shown  on  both  photographs.  Near  the  base  of  the  central 
portion,  there  are  two  other  scores  or  scratches  showing  in  both  photo¬ 
graphs.  A  characteristic  turnover  at  the  right  hand  edge  of  cut  shows  in 
both  photographs.  In  the  upper  portion  of  land  impression,  there  is  one 
pair  of  scores  or  scratches  located  in  the  central  portion  of  land  impres¬ 
sion  and  a  single  score  or  scratch  at  the  left  of  this  pair,  both  showing  in 
the  photographs.  These  appear  to  be  a  continuation  of  the  scores  or 
scratches  noted  at  the  base. 

Photographs  11  and  K  show  a  groove  cut  adjacent  to  land  impression 
shown  on  photographs  10  and  J. 

Photograph  11  shows  several  rather  indistinct  characteristic  scores 
or  scratches  near  the  central  portion  of  the  groove  cut.  These  scores  or 
scratches  are  indistinct  because  this  particular  portion  of  the  bullet  shows 
very  slight  friction  or  bearing.  Photograph  X  shows  three  or  more  char¬ 
acteristic  scores  or  scratches  in  the  central  portion.  These  are  well  defined 
on  the  bearing  surface.  An  examination  of  the  width  of  groove  cut  shows 
it  to  be  the  same  as  that  shown  on  Photograph  11.  The  same  characteristic 
turnover  of  metal  shows  at  the  right  hand  edge  of  the  groove  cut. 

Photographs  12  and  L  show  land  impression  adjacent  to  groove  cuts 
shown  on  Photographs  11  and  L.  Near  the  left  hand  edge  of  land  impres- 
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sion  is  a  characteristic  score  or  scratch  showing  on  both  photographs.  A 
characteristic  turnover  of  metal  on  right  hand  edge  of  land  impression 
shows  in  both  photographs. 

There  are  many  marks  showing  on  these  pictures  which  are  not  men¬ 
tioned  by  me,  which  tend  to  show  that  these  two  bullets  here  photographed, 
were  fired  in  the  same  gun.  I  have  simply  attempted  to  point  out  marks 
which,  to  me,  are  particularly  significant.  It  is  suggested  that  in  compar¬ 
ing  these  photographs  they  be  held  in  a  horizontal  position  and  examined 
with  the  eye  as  close  as  possible  to  the  plane  of  the  photograph,  looking 
from  the  base  toward  the  top. 

My  conclusion  as  to  the  identity  of  the  pistol  from  which  Exhibit  18 
was  fired  was  stated  in  my  prior  affidavit.  These  pictures  have  served  to 
demonstrate  the  truth  of  the  conclusion  so  reached  before  examination  of 
the  photographs. 

My  attention  has  been  called  to  a  so-call  supplementary  affidavit  of 
Augustus  H.  Gill,  which  I  am  informed,  has  been  filed  in  these  cases. 

Mr.  Gill  stated  in  the  third  paragraph  on  Page  1  of  said  Supplemen¬ 
tary  affidavit  that  he  measured  the  grooves  of  the  so-called  Sacco  pistol 
at  their  bottoms  and  Mr.  Hamilton  measured  them  at  their  tops,  and  as 
a  result  of  his,  Mr.  Gill’s  measurements  of  said  grooves  were  slightly  longer 
than  Mr.  Hamilton’s.  Mr.  Gill  further  states  that  the  reason  for  this  is 
that  the  grooves  are  somewhat  wider  at  the  bottom  than  at  the  top.  On 
the  contrary,  the  grooves  of  a  pistol  and  the  grooves  of  the  so-called  Sacco 
pistol  are  wedge  shaped ;  that  is  wider  at  the  top  than  at  the  bottom.  This 
is  accomplished  in  the  process  of  manufacture  by  stoning  away  the  lower 
left  and  right  face  of  the  rifling  head,  making  it  narrower  at  the  bottom 
than  at  the  top  and  this  causes  the  groove  to  be  narrower  at  the  bottom 
than  at  the  top. 

This,  in  theory  and  in  practice,  gives  the  perfect  groove  cut,  and  is 
done  to  facilitate  cleaning  of  the  barrel. 

If  Mr.  Gill  measured  the  grooves  at  the  bottom  and  Mr.  Hamilton  at 
the  top,  then  Mr.  Gill’s  measurements  should  have  been  shorter  than  Mr. 
Hamilton’s,  rather  than  longer. 

The  same  error  is  disclosed  in  paragraph  3  of  Page  2  of  said  supple¬ 
mentary  affidavit  in  referring  to  the  measurements  on  the  so-called  marked 
bullet. 

Merton  A.  Robinson 


State  of  Connecticut 

County  of  Fairfield,  ss.  Bridgeport,  Oct.  29,  1923. 

Signed  and  sworn  to  before  me  the  date  above  written. 

Catherine  G.  Morgan, 

Notary  Public.  (Seal) 

My  commission  expires  Feb.  1,  1926. 
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Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth 


vs. 

Nicola  Sacco,  et  ai 


Affidavit 

I,  Frederick  G.  Katzmann,  being  first  duly  sworn,  on  oath,  depose  and 
say,  that  I  have  read  the  affidavit  of  Capt.  William  H.  Proctor  dated  Octo¬ 
ber  20,  1923 ;  that  the  said  Captain  Proctor  examined  the  four  bullets 
which  had  been  recovered  from  the  body  of  Berardelli,  and  the  Sacco 
pistol,  in  the  summer  and  fall  of  1920,  and  he  informed  me  that  three 
of  the  said  bullets  were,  in  his  opinion,  fired  from  a  32  calibre  Savage 
automatic  pistol,  and  that  the  fourth  of  said  bullets  had  been  fired  from  a. 
32  calibre  Colt  automatic  pistol ;  that  later,  and  prior  to  his  testifying.  Cap¬ 
tain  Proctor  told  me  that  he  was  prepared  to  testify  that  the  mortal  bullet 
was  consistent  with  having  been  fired  from  the  Sacco  pistol;  that  I  did 
not  repeatedly  ask  him  whether  he  had  found  any  evidence  that  the  mortal 
bullet  had  passed  through  the  Sacco  pistol,  nor  did  he  repeatedly  tell  me 
that  if  I  did  ask  him  that  question  he  would  be  obliged  to  reply  in  the 
negative. 

Frederick  G.  Katzman 

Norfolk,  ss.  Dedham,  Mass.,  Oct.  31,  1923. 

Subscribed  and  sworn  to  before  me  on  the  day  above  written. 

Joseph  W.  Keith, 

Justice  of  the  Peace. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth 

vs. 

Sacco,  et  al 


Affidavit 

I,  Harold  P.  Williams,  being  first  duly  sworn,  on  oath  depose  and  say: 
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I  first  met  Captain  William  H.  Proctor  during  the  trial  of  these  cases  at 
Dedham.  I  knew  that  he  had  made  an  examination  of  the  bullets  taken 
from  the  body  of  Berardelli  and  asked  him  what  this  examination  had 
disclosed.  He  told  me  that  he  had  compared  these  bullets  with  bullets  in 
his  possession  which  had  -been  pushed  by  him  through  various  types  of 
pistols,  and  which  had  taken  the  rifling  marks  of  these  pistols.  He  said 
such  comparisons  showed  that  the  mortal  bullet  (later  exh.  18)  had 
been  fired  in  a  Colt  automatic  and  the  other  three  in  a  Savage  auto¬ 
matic.  I  asked  him  if  he  could  tell  in  what  pistol  this  so-called  mortal 
bullet  was  fired  and  he  said  that  he  could  not  although  the  marks  upon  it 
were  consistent  with  its  having  been  fired  in  the  Sacco  pistol.  He  said 
that  all  he  could  do  was  to  determine  the  width  of  the  landmarks  upon  the 
bullet.  His  attention  was  not  repeatedly  called  to  the  question,  whether 
he  could  find  any  evidence  which  would  justify  the  opinion  that  this  bullet 
came  from  the  Sacco  pistol.  I  conducted  the  direct  examination  of  Captain 
Proctor  at  the  trial  and  asked  him  the  question  quoted  in  his  affidavit, 
“Have  you  an  opinion  as  to  whether  bullet  number  3  was  fired  from  the 
Colt  automatic  which  is  in  evidence?” 

This  question  was  suggested  by  Captain  Proctor  himself  as  best  calcu¬ 
lated  to  give  him  an  opportunity  to  tell  what  opinion  he  had  respecting 
the  mortal  bullet  and  its  connection  with  the  Sacco  pistol.  His  answer  in, 
court  was  the  same  answer  he  had  given  me  personally  before. 

Harold  P.  Williams 


Norfolk,  ss.  Subscribed  and  sworn  to  before  me  this  30th  day  of 
October,  A.  D.  1923. 


Joseph  W.  Keith, 

Justice  of  the  Peace. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Nos.  5546  and  5545  Criminal  Session 

Commonwealth 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Supplementary  Affidavit  of  Charles  J.  Van  Amburgh 

I,  Charles  J.  Van  Amburgh,  being  duly  sworn  on  oath  depose  and  say 
as  follows : 
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That  certain  photographs  taken  under  my  direction  at  the  Massachu¬ 
setts  Institute  of  Technology  of  the  firing  pin  of  the  so-called  Sacco  pistol, 
the  so-called  Fraher  shell  F4,  and  the  three  Lowell  Winchester  shells,  which 
photographs  were  annexed  to  my  former  affidavit  filed  in  this  case  were 
not  taken  with  the  aid,  or  by  means,  of  any  mirror  or  mirrors.  These 
photographs  were  taken  with  the  regular  photomicrographic  equipment 
which  is  used  in  said  Institute  of  Technology  for  taking  photographs  of  tfie 
structure  of  metals  in  the  Metallurgical  Department.  They  were  taken 
through  a  photomicrographic  camera. 

The  twenty-four  (24)  pictures  of  the  so-called  mortal  bullet  and  one 
of  the  Lowell  test  bullets,  taken  at  Bridgeport  by  Nils  Ekman  under  my  su¬ 
pervision  and  annexed  to  my  former  affidavit  filed  in  this  case,  are  photo 
micrographs  all  taken  under  the  same  magnification.  They  are  photographs 
taken  through  a  Bausch  &  Lomb  compound  microscope  of  m.y  own, 
which  microscope  was  set  in  position  and  was  not  changed  in  any  way 
during  the  taking  of  any  of  the  photographs.  Each  photograph  is  identi¬ 
cal  with  the  others,  so  far  as  magnification  is  concerned. 

In  reference  to  the  effect  of  the  looseness  of  the  slide  on  the  Sacco 
pistol  on  the  relation  of  barrel  and  breech  block,  it  is  to  be  remembered 
that  while  the  barrel  is  housed  by  the  slide,  it  is  also  connected  with  the 
receiver,  that  part  of  the  pistol  which  is  held  in  the  hand,  by  the  locking 
lugs  of  the  barrel  which  engage  with  the  locking  lug  recesses  on  the  re¬ 
ceiver.  Through  this  connection,  the  position  of  the  barrel  may  be  changed 
by  any  play  or  movement  between  the  slide  and  receiver,  either  before 
or  at  the  time  of  explosion.  It  is  suggested  that  the  Court  compare  the 
looseness  of  the  slide  on  the  receiver  and  the  barrel  in  the  slide  in  the 
Sacco  pistol  with  any  other  Colt  pistols  which  may  be  in  the  custody  of 
the  Court. 

I  am  informed  that  a  suggestion  has  been  made  to  the  Court  at  the 
hearing  on  the  fifth  supplemental  motion  to  the  effect  that  the  detonation 
of  fulsinate  of  mercury  between  the  primer  and  the  anvil  just  prior  to  the 
explosion  of  the  powder  in  the  cartridge  prevents  the  primer  surface  being 
dented  in  so  far  as  to  strike  the  anvil.  I  have  examined  many  anvils  in 
exploded  cartridges  and  have  observed  that  the  anvil  point  in  almost  every 
case  has  shown  the  effect  of  having  been  struck  by  the  firing  pin  through 
the  primer.  These  marks  on  the  anvil  usually  show  that  the  firing  pin 
has  been  deflected  to  one  side  or  the  other. 

My  attention  has  further  been  called  to  a  contention  made  at  said 
hearing  that  in  discussing  the  so-called  double  lands  on  the  Lowell  Win¬ 
chester  bullets,  the  Lowell  Peters  bullet  and  the  mortal  bullet  on  Page  19 
of  my  previous  affidavit,  I  have  referred  to  the  “top  of  the  bullet”.  In  so 
doing,  I  did  not  refer  to  the  position  of  the  bullet  while  in  the  pistol,  but 
had  reference  to  the  so-called  nose  or  point  of  the  bullet.  I  presume  I  made 
use  of  this  expression  by  reason  of  the  fact  that  I  had  before  me  pictures 
of  bullets  taken  in  an  upright  position  where,  on  the  photograph,  the 
double  lands  appeared  at  the  top  of  the  photograph. 

In  my  experience,  the  position  of  the  bullet  in  the  pistol  has  nothing 
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to  do  with  the  resultant  double  land  marking  shown  after  the  bullet  is 
fired  from  the  barrel.  As  I  have  already  explained,  the  double  land 
are  caused  by  the  bullet  staggering  forward  in  a  position  eccentric  to  the 
axis  of  the  bore.  Any  land  of  the  barrel  is  therefore  liable  to  inflict  a 
double  land  mark  on  the  bullet.  Such  double  land  mark  cannot  be  used  in 
determining  the  position  of  the  bullet  in  the  pistol  at  the  tirne  ot  firing. 
There  is  no  more  likelihood  that  the  land  in  the  pistol  nearest  the  ^ 
the  barrel  will  inflict  a  double  land  mark  than  that  any  other  land  in  the 

In  the  twenty-four  (24)  photographs  taken  of  the  mort^  bullet  and 
of  one  of  the  Lowell  Winchester  bullets,  it  will  be  noted  that  Photographs 
12  and  L,  being  photographs  of  the  land  mark  directly  to  the  right  ot  the 
groove  impression  on  which  the  permanent  scoring  is  observed,  show 
lar  slippage  near  the  nose  of  the  bullet.  This  slippage  may  properly  be 

called  a  double  land  mark.  .  ,  ,  n  4.  i,-  v. 

Double  land  marks  are  the  result  of  that  action  of  the  bullet  whicfi 

is  termed  “slippage”.  ^  ^  i  4. 

Again _ Photographs  10  and  J  which  show  the  next  land  rnark  to  the 

right,  or  the  second  land  mark  from  the  said  significant  groove  impression 

also  show  very  similar  double  land  marks. 

As  to  the  relative  size  of  the  primers  on  the  three  Lowell  Winchester 
shells  and  the  Fraher  shell  F4,  I  have  examined  and  measured  these  and 
find  that  said  primers  on  all  four  shells  are  of  the  same  size.  In  my  opinion, 
the  presence  of  certain  file  marks  on  Lowell  V/inchester  shell  No.  1,  and 
the  absence  of  such  marks  on  Lowell  Winchester  shell  No.  3,  and  on  the 
contrary,  the  presence  of  certain  other  marks  on  Lowell  Winchester  shell 
No  3  and  the  absence  of  such  marks  on  Lowell  Winchester  shell  No.  1, 
is  due  not  to  any  difference  in  the  size  of  the  primer  surface,  on  the  two 
shells,’but  to  a  shift  in  the  relative  position  of  the  two  shells  with  the  breech 
block ’at  the  time  of  firing,  which  has  excluded  from  the  primer  pictures 
certain  marks  at  the  extreme  edges  of  such  primer  surfaces. 

I  am  annexing  hereto  a  plug  gauge  .3045  inch  in  diameter  and  of  uni¬ 
form  diameter  through  its  length.  ,  ,  ,  „ 

Insertion  of  this  gauge  in  the  muzzle  of  the  Sacco  pistol  will  demon¬ 
strate  to  the  Court  how  closely  to  this  measurement  of  .3045  inches  is 
the  bore  diameter  of  the  barrel  of  the  Sacco  pistol. 

Charles  J.  Van  Amburgh 

State  of  Connecticut 

County  of  Fairfield,  ss.  Bridgeport,  Nov.  12,  1923. 

Subscribed  and  sworn  to  the  date  above  written,  before  me, 

Catherine  G.  Morgan, 

Notarv  Public.  (Seal) 


My  term  expires  Feb.  1,  1926. 
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Commonwealth  of  Massachusetts 

Norfolk,  ss.  In  the  Superior  Court. 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti  ; 


Supplementary  Affidavit  of  Albert  H.  Hamilton 


My  name  is  Albert  H.  Hamilton.  I  have  already  made  several  affi¬ 
davits  in  this  case.  I  have  been  requested  to  m.ake  a  further  affidavit  in 
reply  to  the  last  supplementary  affidavit  of  Charles  J.  Van  Amburgh  filed 
by  leave  of  Court. 

I  have  read  said  Van  Amburgh  affidavit  with  care  and  am  familiar 
with  its  contents.  In  reference  to  the  first  paragraph  thereof  I  can  say 
no  more  than  I  have  already  said,  both  in  one  of  my  affidavits  and  by  way 
of  explanation  to  the  Court. 

In  reference  to  the  second  paragraph  of  said  Van  Amburgh  affidavit, 
dealing  with  the  so-called  twenty-four  Bridgeport  photographs  of  the  mor¬ 
tal  bullet  and  one  of  the  Lowell  test  bullets,  I  have  something  further  to 
say.  I  have  made  a  mathematical  test  of  the  accuracy  of  the  magnification 
of  these  twenty-four  alleged  photomicrographs  with  a  view  to  throwing 
light  on  their  probative  value  as  to  measurements  of  land  and  groove 
marks.  I  measured  the  widths  of  the  groove  marks  upon  the  Bridgeport 
pictures  of  the  mortal  bullet  (pictures  1,  3,  5,  7,  9,  and  11),  and  divided 
each  by  13,  that  being  the  approximate  magnification  claimed  by  Messrs. 
Van  Amburgh  and  Ekman.  The  result  should  be  the  actual  width  of  the 
object  photographed.  I  then  compared  each  of  these  widths  with  those 
found  by  Mr.  Van  Amburgh  by  his  microscope  and  given  in  his  original 
affidavit  (p.  16),  and  compared  all  with  the  v/idths  claimed  by  him  during 
the  trial  of  the  case.  The  following  tables  show  the  results  of  my  measure¬ 
ments  and  comparisons: 


Width  of  Groove 

Actual  Width  Actual  Width  Width  given  by 

Marks,  Bridgeport 

Groove  Marks 

as  per  Van 

Van  Amburgh 

Photos  of  Mortal 

as  per  Van  Amburgh  orig- 

at  trial. 

Bullet 

Amburgh  Bridge¬ 

inal  affi¬ 

p. 1373 

port  photos 

davit  p.  16 

it  1  1.32"  divided  by 

13 

=  .1015" 

.1039"  1 

it  3  1.32" 

44 

44 

=  .1015" 

.1045" 

.107" 

S  5  1.32"  “ 

44 

44 

=  .1015" 

.1036" 

and 

it  7  1.32"  “ 

44 

44 

=  .1015" 

.1050" 

.108" 

if  9  1.32"  “ 

44 

44 

=  .1015" 

.1032" 

if  11  1.32"  “ 

44 

44 

^  .1015" 

.1047" 
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Width  of  Groove 
Marks,  Bridgeport 
Photos  of  Lowell 
Test  Bullet 


Actual  Width  Actual  Width 
Groove  Marks  as  per  Van 
Lowell  Test  Amburgh  orig- 
Bullets,  inal  affidavit 
Bridgeport  p.  16 
Photos 


Width  given  by 
Van  Amburgh 
at  trial, 
p.  1603 


#  A 

1.32"  divided 

by  13= 

#  c 

1.32"  “ 

ii  a  _ 

»  E 

1.32"  “ 

a  _ 

#  G 

1.32"  “ 

if  a  _ 

#  I 

1.32"  “ 

a  a  _ 

#  K 

1.32"  “ 

it  a  _ 

.1015" 

.1015" 

.1015" 

.1015" 

.1015" 

.1015" 


.1058" 
.1047" 
.1047" 
.1050"  1 

.1068"  ! 

.1054"  J 


.107" 


The  foregoing  tables  show  that  Mr.  Van  Amburgh,  by  the  aid  of  his 
camera  and  microscope  at  Bridgeport,  made  twelve  substantially  dissimilar 
measurements  appear  to  be  exactly  equal  to  each  othei^  or  1.32  ,  without 
moving  the  microscope  or  changing  the  degree  of  magnification.  Ut  course 
twelve  substantially  dissimilar  widths  cannot  be  simultaneously  enlarged 
thirteen  diameters  so  as  to  become  identical,  viz.,  1.32".  There  is  a  method, 
however,  by  which  such  a  result  can  be  accomplished  by  photomicrography 
without  moving  the  microscope.  It  is  as  follows:  Take  twelve  dissimilar 
widths ;  focus  them  separately,  consecutively,  enlarged  to  a  uniform  width, 
by  moving  tho  dra^w-bollows  of  tho  c^mora  and  tho  objoct  until  Gacn  width, 
is  identical.  The  microscope  need  not  be  moved,  and  can  remain  stationary. 
It  is,  however,  impossible  to  obtain  this  uniformity  of  width  when  the 
camera,  the  microscope,  and  the  object  are  each  unmoved.  « 

A  different  method  must  be  used  to  change  the  measure  of  .107  and 
108  of  an  inch,  the  width  of  the  mortal  bullet  groove  marks  given  by  Mr. 
Van  Amburgh  at  the  trial,  to  the  six  widths  given  by  him  in  his  original 
affidavit  (p.  16)  of  .1032  to  .1050  inches  inclusive.  _  „  , 

I  made  a  similar  test  of  the  land  marks  of  the  mortal  bullet  as  shown 
by  the  Bridgeport  photographs.  The  results  were  as  follows : 


Width  of  Land 
Marks,  Bridgeport 
Photos,  Mortal 
Bullet 


Actual  Width 
Land  Marks, 
mortal  bullet, 
as  per  photos 


Actual  Width 
as  per  Van 
Amburgh’s 
orig.  affi¬ 
davit,  p.  16 


Width  given  by 
Van  Amburgh 
at  trial, 
p.  1373 


»  2 

.60" 

divided 

by  13= 

#  4 

.60" 

it 

it 

it  _ 

#  6 

.60" 

it 

it 

it  _ 

i  8 

.60" 

it 

it 

ti  _ 

#  10 

.60" 

it 

it 

it _ 

#  12 

.62" 

it 

it 

it  _ 

.0461" 

.0533" 

.0461" 

.0544" 

.0461" 

.0543" 

.0461" 

.0534" 

.0461" 

.0524" 

.0477" 

.0532" 

153 


I  then  applied  the  same  test  to  the  land  marks  of  the  Lowell  test  bullet, 
with  the  following  results : 


Width  of  Land 

Actual  Width  Actual  Width 

Width  given  by 

Marks,  Bridgeport 

as  per 

as  per  Van 

Van  Amburgh 

Photos,  Lowell 

Bridgeport  Amburgh  orig- 

at  trial. 

test  bullet 

Photos 

inal  affidavit. 

p. 1603 

p.  16 

B 

.65"  divided  by 

13= 

.0500" 

.0529" 

#  D 

.63"  “ 

ft _ 

.0485" 

.0531" 

#  F 

.63"  “ 

(6 

a _ 

.0485" 

.0535" 

.060" 

if  H 

.60"  “ 

a 

<< _ 

.0461" 

.0537" 

ff  J 

.57" 

a _ 

.0438" 

.0522" 

if  L 

.60"  “ 

it 

_ 

.0461" 

.0507" 

J 

It  will  be  noted  that  there  is  a  wide  variation  between  the  measure¬ 
ments  given  by  Van  Amburgh  at  the  trial,  and  between  his  microscopic 
and  Bridgeport  photographic  measurements. 

I  observed  that  according  to  the  Bridgeport  photographs  of  the  six 
land  marks  on  the  mortal  bullet,  five  measured  .60"  and  one  .62",  whereas 
on  the  Lowell  test  bullet  one  measured  .57",  two  .60",  two  .63",  and  one 
.65". 

I  then  laid  the  Bridgeport  photographs  out  on  a  table  in  pairs  showing 
the  land  mark  in  the  center  of  the  picture,  as  follows :  2  vs  B ;  4  vs  D ;  6  vs 
F ;  8  vs  H ;  10  vs  J ;  12  vs  L.  I  observed  that  these  twelve  photographs  ap¬ 
pear  to  have  been  so  focussed  and  individually  magnified  that  the  slippage 
on  the  right  edge  of  the  land  mark  would  appear  to  be  as  nearly  alike  as 
possible  and  certain  assumed  gun  scratches  appear  to  be  identical.  For  in¬ 
stance,  compare  mortal  bullet  #2  with  Lowell  jfB.  Here  the  appearance  of  a 
pistol  scoring  at  the  bottom  of  the  land  mark  was  the  same  size  and  length 
and  distance  (.25")  from  the  right  edge.  This  pair  was  pointed  out  to  the 
Court  by  Mr.  Williams.  After  it  was  so  shown  to  the  Court,  I  showed  the 
land  mark  on  the  original  bullet  (Exhibit  18)  under  a  compound  micro¬ 
scope  to  the  Court,  and  showed  that  since  the  photograph  #B  was  taken 
about  half  of  this  assumed  pistol  scratch  had  fallen  off,  the  remaining  por¬ 
tion  being  dried  blood  or  other  organic  matter  from  the  body  into  which 
the  bullet  had  been  fired. 

The  magnification  of  JB  appears  to  have  been  made  so  that  these  two 
marks  would  each  be  exactly  .25"  from  the  right  edge  of  the  land  mark 
and  the  slippage  marks  on  the  right  edge  would  appear  as  nearly  alike 
as  possible.  The  difference  in  width,  length,  and  kind  of  these  slippages 
has  been  overcome  as  much  as  possible  by  making  JB  slightly  out  of  focus 
and  fogging  the  slippage  area.  This  causes  it  to  appear  a  trifle  wider  and 
longer  than  it  would  if  in  true  focus. 

Let  us  next  consider  D  vs  4.  Here,  while  the  right  side  slippage  on 
i|:4  is  much  longer  and  wider,  the  dissimilarity  is  cancelled  by  magnifying 
#4  to  .60"  and  JD  to  .63",  and  placing  the  slippage  on  #4  in  deep  shadow. 
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Let  us  compare  F  vs  6.  Here  no  kind  of  magnification  could  make  the 
slippage  match  because  on  #6  it  begins  near  the  base  of  the  bullet  and  ex¬ 
tends  upward  2.40",  while  on  |F  it  begins  one  inch  above  the  base  and 
extends  upward  only  1.3"  and  is  about  half  the  width  and  of  a  different 
shape.  Upon  the  lower  one  inch  edge  of  ffF,  instead  of  there  being  a  slip¬ 
page  cut  as  on  #6,  there  is  a  large  roll  of  metal  in  place  of  a  cut.  Here 
the  Bridgeport  photographs  aided  in  showing  a  positive  dissimilarity. 
If  one  set  of  land  marks  show  positively  that  they  were  fired  in  different 
guns,  then  it  is  equally  true  of  all  sides  of  the  bullet. 

Let  us  compare  H  vs  8.  Here  the  slippage  is  absent  on  both,  and  both 
are  enlarged  to  .60"  wide ;  but  near  the  base  at  the  right  of  the  land  mark 
on  jj:8  are  two  short,  deep  cuts  which  are  not  on  ffH.  The  difference  be¬ 
tween  the  double  land  mark  at  its  front  is  obscured  by  having  it  on  #8 
covered  by  a  dense  shadow. 

Let  us  compare  J  vs  10.  On  #10  is  a  short,  deep,  wide  slippage  at  the 
front  of  the  land  mark,  with  an  irregular  roll  of  metal  on  the  edge  below 
it.  On  #J  there  is  no  slippage  on  the  right,  and  only  a  very  small  roll  of 
metal  near  the  base.  While  on  the  left  edge  of  #J  there  is  a  short,  thick, 
fat  roll  of  metal,  on  #10  at  the  left  is  a  long,  thin,  slender  roll.  The  similar¬ 
ity  in  width  and  length  of  the  double  land  mark  on  each  has  been  ac^ 
complished  by  making  the  width  of  the  land  mark  on  #J  .57"  and  that  on 
#10  .60",  and  fogging  both  areas. 

Let  us  compare  L  vs  12.  Here  the  comparison  of  the  roll  of  metal  on 
the  left  edge  of  the  land  mark  is  prevented  by  the  deep  shadow  on  #12. 
The  fogging  of  the  thin,  shallow  slippage  on  #L  does  not  prevent  us  seeing 
the  deep,  wide,  much  scored  slippage  on  #12. 

This  test  of  the  magnification  of  the  Bridgeport  photographs  on  the 
assumption  of  their  being  uniformly  13  diameters  and  accurate,  at  once 
places  all  previous  measurements  of  Mr.  Van  Amburgh,  both  in  affidavits 
and  at  trial,  in  doubt.  If  his  trial  measurements  or  affidavit  measurements 
are  standards  of  comparison,  then  the  magnification  and  accuracy  of  the 
Bridgeport  pictures,  and  all  statements  of  Messrs.  Van  Amburgh,  Ekman, 
and  Robinson  based  upon  them,  are  unreliable. 

Further  pursuing  this  inquiry  into  the  reliability  of  the  Bridgeport 
photographs,  I  made  the  following  comparison :  I  took  Mr.  Van  Amburgh’s 
original  affidavit  (p.  16)  microscopic  measurements  of  the  mortal  bullet 
groove  marks,  multiplied  them  by  13,  and  then  compared  this  magnifica¬ 
tion  with  his  Bridgeport  pictures,  as  follows: 


Actual  Width  Mortal 

Enlarged  13  Bridgeport 

Trial  measure¬ 

Bullet  Groove  Marks 

diameters 

enlargement 

ments  enlarged 

as  per  Van  Amburgh’s 

13  diameters 

13  diameters 

affidavit  p.  16 

■ 

#  1  .1039"  X  13  = 

1.35" 

1.32" 

#  3  .1045"  X  13  = 

1.35t" 

1.32"  1 

1.39" 

#  5  .1036"  X  13  = 

1.34f" 

1.32" 

and 

#  7  .1050"  X  13  = 

1.36i" 

1.32" 

1.40" 

#  9  .1032"  X  13  = 

1.34" 

1.32" 

#11  .1047"  X  13  = 

1.36" 

1.32" 
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Now  passing  to  the  question  of  an  alleged  motion  of  the  breech  block 
of  the  Sacco  pistol.  I  have  attached  as  a  part  of  this  affidavit  an  illustrated 
circular  of  the  Colt’s  Patent  Fire  Arms  Manufacturing  Company  showing 
the  principal  parts  of  a  Colt  automatic  pistol  32  calibre,  pp.  1-4.  The  sec¬ 
tional  view  at  the  top  of  p.  2  shows  the  pistol  cocked  ready  to  fire.  The 
spiral  spring  #26  exerts  a  pressure  of  about  ten  pounds  as  it  holds  the  slide 
#3B  against  the  cartridge  in  the  barrel  and  crowds  the  lock  lug  recesses 
against  each  other  #37.  This  spring  compels  a  uniform  and  identical  hous¬ 
ing  of  the  rear  of  the  barrel  at  Nos.  37  and  38,  and  against  #36  bushing. 
This  uniform  housing  of  barrel  and  cartridge  is  also  aided  by  the  extractor 
claw  #8  on  p.  4.  This  combination  makes  an  identical  and  uniform  loca¬ 
tion  for  primer  against  firing  pin  and  its  bushing.  This  firm  solid  contact 
between  cartridge  and  bushing  continues  until  the  firing  pin  has  dented  the 
primer  deep  enough  to  make  a  contact  between  the  dented  primer  and 
the  extreme  top  of  the  anvil,  when  instantly  this  contact  detonates  the 
fulminate,  which  in  turn  also  detonates  the  smokeless  powder,  and  before 
the  firing  pin  can  move  forward  or  slip  off  the  anvil  the  recoil  has  begun 
and  the  whole  slide,  breech  block,  firing  pin,  etc.,  are  in  full  retreat  in 
the  process  of  expelling  the  shell  and  reloading.  At  this  period  the  pistol 
is  as  shown  on  p.  4.  The  exploded  shell  has  been  ejected  out  of  the  open 
space  under  #8. 

When  the  pistol  is  in  any  part  of  the  ejection  or  reloading  process,  the 
barrel  is  loose  and  has  a  slight  play  in  the  locking  lug  recesses  #37 ;  but  the 
pressure  of  the  spiral  spring  returns  the  rear  of  the  barrel  to  the  same 
identical  spot  in  its  housing  at  Nos.  38,  37,  and  8  (pp.  2  and  4)  as  it  oc¬ 
cupied  at  the  first  shot.  It  matters  not  how  many  shots  are  fired.  The 
housing  is  always  the  same,  and  the  relative  position  of  the  bushing  and 
primer  always  the  same  after  each  shot. 

In  shaking  the  Sacco  pistol  there  are  misleading  noises  and  rattles  that 
lead  one  to  suppose  the  pistol  generally  is  loose  in  its  parts.  These  noises 
are  caused  by  the  rattle  of  the  magazine,  #31,  within  the  handle  of  the 
receiver,  the  looseness  of  the  stocks,  #34,  on  the  handle,  and  the  slide  upon 
the  receiver.  To  test  the  Sacco  pistol  for  looseness  when  it  is  in  full  or 
partial  recoil  of  course-is  misleading  because  then  the  barrel  is  out  of  hous¬ 
ing  and  free  from  spring  pressure,  and  so  constructed  that  it  shall  be 
loose  at  this  time. 

For  the  purpose  of  determining  just  what  happens  to  the  firing  pin 
primer  and  its  dent,  and  whether  or  not  the  firing  pin  slips  over  one  side 
of  the  anvil  at  each  shot,  I  took  a  new  Colt  automatic  pistol,  32  calibre, 
No.  436125,  and  ten  cartridges  of  the  old  Winchester  style  and  age,  the 
same  as  the  Fraher  shell  No.  4,  and  fired  them.  I  preserved  the  ten  ejected 
shells  and  examined  them  as  follows:  All  pin  dents  were  off  center  four 
degrees  to  the  northwest.  I  then  removed  the  primers  from  five  of  the 
shells,  and  from  them  removed  the  anvils,  and  observed  the  anvils  under 
a  microscope,  and  saw  that  a  detonation  had  occurred  at  the  instant  of 
contact  between  the  bottom  center  of  the  primer  dent  upon  the  extreme  top 
of  the  anvil.  There  had  been  no  slipping  of  the  firing  pin  off  the  anvil  to 
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four  degrees  northwest  of  the  center.  An  examination  of  the  top  of  the 
five  anvils  and  the  interior  of  the  five  primers  plainly  shows  these  facts. 
These  five  shells  and  primers  and  anvils  are  in  a  small  box  and  made  a 
part  of  this  affidavit.  Also  the  other  unopened  exploded  shells  are  in  the 
same  box  so  that  the  Court  may  remove  the  five  primers  and  their  anvils 
and  examine  the  same  and  see  if  they  correspond  with  the  five  that  I  have 
opened.  These  test  shells  also  confirm  my  previous  claim  that  the  firing  pin 
dents  the  primer  until  it  makes  a  contact  with  the  extreme  top  point  of 
the  anvil,  from  which  concussion  and  contact  a  detonation  instantly  occurs, 
and  all  further  progress  of  the  firing  pin  into  the  primer  ends.  Slipping 
is  impossible. 

It  should  be  kept  in  mind  that  the  above  characteristics  are  peculiar 
to  automatic,  self-ejecting,  recoil,  firearms.  With  revolvers  and  shot  guns 
having  no  recoil  of  breech  block,  and  different  manufacture  of  cartridges, 
different  results  might  occur  as  to  slipping  from  the  anvil. 

Before  making  the  above  test  shots  I  raised  with  a  file  a  small  burr 
at  the  muzzle  end  of  the  land  which  starts  slightly  to  the  left  of  the  top 
center  at  the  rear  of  the  barrel  of  said  Colt  pistol  No.  436125,  and  another 
burr  at  the  muzzle  end  of  the  land  next  to  the  left  of  the  top  one  at  the 
rear,  and  a  burr  upon  the  groove  between  them,  so  that  each  of  the  ten 
bullets  would  have  three  land  and  groove  marks  each  with  a  cut  in  it  to 
show  the  particular  land  and  groove  that  made  them,  and  give  a  definite 
means  of  knowing  which  lands  made  the  double  land  marks,  and  whether 
or  not  these  double  marks  were  mere  accidents  occurring  here  and  there, 
right  or  left,  top  or  bottom,  and  whether  or  not  a  bullet,  when  leaving  the 
shell  and  entering  the  barrel,  “staggers”,  “falters”,  “hesitates”,  or,  on  the 
other  hand,  with  great  rapidity  travels  directly  forward  to  a  fixed  location 
in  the  rear  of  the  barrel  and  then  takes  the  rifling. 

The  bullets  of  the  ten  cartridges  fired  as  above  were  caught  in  bran 
and  examined  for  the  relative  locations  of  the  two  marked  lands  and  the 
groove  between,  to  the  lands  that  would  make  the  double  land  marks.  Each 
of  the  ten  bullets  had  a  cut  in  two  adjacent  land  marks  and  the  groove 
mark  between  them  corresponding  to  the  marked  lands  and  groove  slight¬ 
ly  to  the  left  of  the  top  at  the  rear  of  the  barrel.  The  first  double  land 
mark  on  each  bullet  was  made  by  the  first  land  to  the  right  of  the  top 
center ;  the  second  double  land  mark  was  made  by  the  land  at  the  rear  next 
adjacent  to  the  right  of  the  first  one.  When  a  third  one  occurred,  it  was 
by  the  land  next  adjacent  to  the  right.  These  bullets  are  in  a  small  box 
and  made  a  part  of  this  affidavit.  An  examination  of  them  reveals  that 
each  travelled  directly  forward  without  rotation  or  staggering  until  it  first 
struck  the  first  land  at  the  right  of  top  center  at  rear,  where  it  then  took 
the  rifling  and  began  to  rotate  right  to  left,  producing  the  second  and  third 
double  land  mark  as  it  changed  from  a  single  motion  forward  to  a  double 
motion,  namely,  forward  and  rotating  to  the  left.  These  bullets  show 
that  they  have  not  staggered.  Bullets  propelled  with  a  twelve  thousand 
pound  pressure  behind  them  have  no  time  to  stagger. 
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The  three  raised  burrs  never  failed  to  record  their  corresponding 
cuts  in  their  relative  locations. 

Slippage  of  bullets  should  not  be  confounded  with  double  land  marks. 
Each  is  the  result  of  a  different  event  in  the  travelling  of  a  bullet  from 
the  time  it  leaves  the  shell  until  it  has  begun  to  rotate  in  the  rifling  of 
the  barrel.  Slippage  and  double  land  marks  are  peculiar  to  certain  manu¬ 
factures  of  pistols  and  revolvers  and  are  unknown  in  other  makes.  They 
are  common  to  Colt  firearms  where  when  the  bullet  has  left  its  shell  it 
receives  its  first  double  land  mark  from  the  land  at  the  right  of  the  top 
center  at  the  rear  of  the  barrel.  The  second  and  third  land  marks  then 
follow  after  which  as  the  bullet  continues  forward  and  is  entering  the 
Colt  right  to  left  twist,  the  slippage  begins  at  the  front  of  the  long  land 
mark  and  continues  down  its  right  edge  until  the  bullet  has  acquired  full 
rotary  motion  to  the  left. 

Many  of  these  ten  bullets  fired  in  said  new  Colt  pistol  No.  436125  have 
slippage  cuts  on  the  right  edge  of  lands  that  very  closely  resemble  those 
upon  the  mortal  and  Lowell  test  bullets. 

Double  land  marks  cannot  possibly  be  the  result  of  slippage  as  they 
are  the  first  contact  between  the  bullet  and  certain  land  ends.  Following 
them,  and  after  they  have  been  completed,  the  slippage  begins.  Neither 
is  a  result  of  the  other,  as  can  be  seen  upon  due  reflection  and  observation 
of  the  exhibits  in  this  case. 

Whether  the  primer  in  Lowell  test  shell  11  is  of  smaller  diameter  than 
L2  and  L3,  can  be  easily  determined  by  measuring  with  a  Starrett  steel 
rule  graduated  in  1/100  inch.  The  diameter  of  the  primers  in  the  photo¬ 
graphs  on  p.  16  of  my  original  album  measures  on  L3,  L2,  and  F4,  each 
1.85",  and  LI  1.80".  They  are  magnified  10  diameters.  The  original  shell 
primers  should  then  measure  .I8V2"  on  L2,  L3,  and  F4,  and  .18"  on  LI, 
the  last  mentioned  being  .005"  smaller  than  the  others  in  diameter. 

Measuring  from  the  lower  end  of  the  rectangular  prominence  at  the 
top  center  of  LI,  L2,  and  L3  to  the  lower  edge  of  the  primer,  it  will  be 
noted  that  on  L2  and  L3  it  is  1.85"  and  on  LI  it  is  1.80",  showing  that  the 
primer  of  LI  did  not  move  but  was  .005"  shorter  in  diameter,  and  at  its 
periphery  LI  has  an  oval  zone  twice  as  wide  as  on  L2  or  L3  or  F4.  If 
upon  LI  the  breechblock  had  slid  down  .005"  to  make  the  1.80",  the  rec¬ 
tangular  spot  would  have  been  larger  instead  of  shorter.  If  the  breech 
block  had  slid  up,  then  the  1.80"  measurement  would  have  been  greater 
than  the  1.85"  of  L2  and  L3.  It  is  thus  very  evident  that  the  breech  block 
did  not  slide. 

As  to  the  plug  gauge  referred  to  by  Mr.  Van  Amburgh,  I  cannot  com¬ 
ment  upon  it  until  I  have  seen  it ;  but  from  his  description  of  it,  and  its 
uniform  diameter  of  .3045",  and  in  view  of  his  statement  that  it  now  fits 
the  bore  of  the  Sacco  pistol,  it  is  possible  that  it  is  the  tool  that  is  respon- 
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sible  for  the  bright  and  shiny  appearance  of  the  surface  of  the  lands  in 
the  Sacco  pistol,  which  has  changed  its  diameter  of  .292  last  April  to 
.3045  now.  The  device  as  described  by  Mr.  Van  Amburgh  is  not  a  plug 
gauge  as  found  in  gun  rifling  shops,  but  is  a  bore  or  core  gauge  for  a  fixed 
diameter  of  .305"  in  barrels. 

On  Friday,  November  30th,  I  visited  the  Colt  factory  at  Hartford, 
Conn.,  and  tried  to  obtain  one  of  their  standard  plug  gauges  for  a  32  auto¬ 
matic  pistol.  I  saw  one  of  the  officers  of  the  Company.  He  not  only  de¬ 
clined  to  let  me  have  or  see  any  plug  gauge;  but  declined  to  describe  to 
me  the  different  kinds  of  plug  gauges  which  his  Company  used  beyond 
saying  that  they  used  several  different  kinds.  I  am,  therefor*e,  unable  to 
furnish  a  plug  gauge  or  to  state  absolutely  that  the  Colt  Company  uses  a 
plug  gauge  such  as  was  described  in  one  of  my  previous  affidavits,  which, 
however,  I  do  knov/  was  the  kind  used  by  the  Smith  &  Wesson  factory. 

On  December  4,  1923,  at  Dedham,  I  examined  and  measured  the  plug 
gauge  referred  to  by  Mr.  Van  Amburgh  in  his  last  affidavit  and  attached 
thereto  as  an  exhibit.  I  compared  it  with  and  attempted  to  determine  by 
it  the  present  muzzle  diameter  of  the  barrel  of  the  Sacco  pistol.  It  was 
impossible  to  make  this  determination  because  of  the  following  facts :  The 
gauge  rod  or  measuring  end  of  it  is  a  reverse  taper,  that  is  to  say,  the  end 
diameter  is  .3048" ;  near  the  middle  the  diameter  is  .3046" ;  and  at  the 
handle  end  it  is  .3045".  The  present  diameter  of  the  muzzle  of  the  Sacco 
pistol  is  .3054".  The  muzzle  diameter  of  the  Sacco  pistol  at  the  present 
time  is  .0130"  larger  than  it  was  last  April,  and  is  .0009  larger  than  the 
large  end  of  the  Van  Amburgh  plug  gauge. 

Last  April  the  entire  interior  of  the  Sacco  pistol  was  foul  from  stand¬ 
ing  uncleaned  after  it  had  been  used  for  the  test  shots.  When  I  examined 
the  barrel  on  November  8  last  in  court  at  Dedham,  the  top  of  the  lands  at 
each  end  for  a  distance  of  about  three-quarters  of  an  inch  down  into  it 
were  clean  and  bright,  while  the  grooves  were  foul.  Today  the  entire  in¬ 
terior  lands  and  grooves  are  free  of  fouling,  and  bright  and  shiny.  Since 
November  8  the  interior  of  the  Sacco  pistol  has  been  quite  thoroughly 
cleaned,  both  lands  and  grooves,  so  that  the  relation  of  diameter  between 
this  barrel  and  the  Van  Amburgh  gauge  rod  is  quite  unlike  the  condition 
existing  in  April  last,  when  I  first  saw  the  Sacco  pistol. 

Albert  H.  Hamilton 

Subscribed  and  sworn  to  before  me  this  6th  day  of  December,  1923. 

William  G.  Thompson, 

Justice  of  the  Peace. 

My  commission  expires  Mar.  3,  1927. 


159 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  In  the  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Requests  for  Rulings 

Now  come  the  defendants  and  each  of  them  and  request  the  Court  to 
rule  as  follows  on  their  so-called  fifth  supplemental  motion  for  a  new  trial 
supported  by  the  affidavits  of  Hamilton,  Gill,  Turner,  and  Proctor. 

1. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  the 
affidavits  of  Hamilton  on  the  question  whether  the  so-called  Fraher  shell 
F4  was  fired  in  Sacco’s  pistol,  supplemented  by  the  photographs  contained 
in  Hamilton’s  tvv^o  albums  referred  to  in  his  affidavits,  is  not  cumulative 
evidence. 

2. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  Hamil¬ 
ton’s  two  affidavits,  supplemented  by  the  photographs,  drawings,  and 
celluloid  discs  therein  referred  to,  on  the  question  whether  the  so-called 
mortal  bullet  was  fired  through  Sacco’s  pistol,  is  not  cumulative  evidence. 

3. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  the 
two  affidavits  of  Professor  Gill  is  not  cumulative  evidence. 

4. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  the 
affidavit  of  Turner  annexed  to  the  original  photographic  album  of  Hamil¬ 
ton  is  not  cumulative  evidence. 

5. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  the 
affidavit  of  Proctor  is  not  cumulative  evidence. 
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6. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  Ham¬ 
ilton’s  original  affidavit,  supplemented  by  his  photographs  therein  referred 
to,  on  the  question  whether  a  new  hammer  had  been  placed  in  Vanzetti’s 
revolver,  is  not  cumulative  evidence. 

7. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  Ham¬ 
ilton’s  affidavit,  supplemented  by  his  photographs,  on  the  question  whether 
the  five  bullets  other  than  the  mortal  bullet  taken  from  the  bodies  of  the 
victims  had,  as  claimed  by  the  Government,  been  fired  from  a  Savage  Auto¬ 
matic  pistol,  is  not  cumulative  evidence. 

8. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  Ham¬ 
ilton’s  original  affidavit  on  the  question  whether  the  bullets  taken  from 
Sacco  at  the  time  of  his  arrest  were  made  at  the  same  general  period  with 
the  mortal  bullet,  is  not  cumulative  evidence. 

9. 

The  Court  rules  as  matter  of  law  that  none  of  the  new  evidence  offered 
in  support  of  this  motion  is  cumulative. 

10. 

If  the  Court  believes  that  the  evidence  offered  in  support  of  this  mo¬ 
tion  is  weighty,  and  of  such  nature  as  to  its  credibility,  potency,  and  perti¬ 
nency  to  fundamental  issues  in  the  case  as  to  be  worthy  of  careful  con¬ 
sideration,  and  that  there  has  been  no  want  of  due  diligence  on  the  part 
of  the  defendants  or  their  counsel  in  presenting  it  to  the  Court,  then  the 
defendants  are  entitled  to  a  new  trial  on  this  motion  as  matter  of  law. 

11. 

The  Court  rules  as  matter  of  law  that  on  all  the  evidence  presented  on 
this  motion  there  has  been  no  lack  of  due  diligence  on  the  part  of  the  de¬ 
fendants  or  their  counsel  in  presenting  to  the  Court  the  material  evidence 
now  presented. 

12. 

If  the  Court  believes  that  the  evidence  now  presented  on  this  motion 
on  the  questions  whether  the  so-called  Fraher  shell  F4  was  fired  through 
Sacco’s  pistol,  and  whether  the  so-called  mortal  bullet  was  fired  through 
Sacco’s  pistol,  is  credible  and  ought  to  be  accepted  as  true,  the  Court  rules 
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that  the  evidence  is  of  such  a  character  in  reference  to  weight  and  perti¬ 
nency  that  a  new  trial  is  necessary  to  prevent  a  miscarriage  of  justice. 

13. 

On  all  the  evidence  the  finding  is  required  as  matter  of  law  that  all 
the  material  evidence  offered  by  the  defendants  by  the  affidavits  filed  in 
support  of  the  present  motion  is  newly  discovered  evidence. 

14. 

If  the  Court  believes  that  the  evidence  offered  by  the  defendants  by 
the  affidavits  filed  in  support  of  this  motion  is  so  grave,  material,  and 
relevant  as  to  afford  a  probability  that  it  would  be  a  real  factor  with  the 
jury  in  reaching  a  decision  if  it  were  a  new  trial,  then  the  defendants 
are  entitled  to  a  new  trial  on  this  motion  as  matter  of  law. 

15. 

The  Court  rules  as  matter  of  law  that  the  evidence  contained  in  the 
affidavit  of  Proctor  in  reference  to  the  question  put  to  him  by  the  District 
Attorney  at  the  trial  on  the  point  whether  the  so-called  mortal  bullet  went 
through  Sacco’s  pistol  shows,  if  true,  such  a  suppression  by  the  Govern¬ 
ment  of  evidence  favorable  to  the  defendants  as  to  produce  a  miscarriage 
of  justice,  and  to  entitle  the  defendants  to  a  new  trial. 

16. 

Although  this  motion  is  addressed  to  the  discretion  of  the  Court,  the 
exercise  of  that  discretion  must  be  based  upon  reason  and  a  discriminating 
judgment;  and  if  the  Court  is  satisfied  on  all  the  evidence  on  this  motion 
that  newly  discovered  evidence  exists  which  is  of  so  grave,  material,  and 
relevant  a  character  as  to  afford  a  probability  that  it  would  be  a  real 
factor  with  the  jury  in  reaching  a  decision  should  there  be  a  new  trial, 
and  that  there  has  been  no  want  of  due  diligence  on  the  part  of  the  de¬ 
fendants  in  bringing  such  evidence  to  the  attention  of  the  Court,  then 
there  is  no  discretion  to  refuse  a  new  trial. 


17. 

Although  the  Court  on  a  motion  of  this  character  is  not  bound  to  file  or 
otherwise  make  public  his  findings  of  fact,  yet  the  Court  has  no  right  either 
to  grant  or  to  deny  such  a  motion  without  reaching  a  conclusion  on  the 
essential  facts  upon  which  the  motion  is  based,  unless  the  Court  is  satis¬ 
fied  that  neither  singly  nor  in  combination  do  the  essential  facts  relied 
upon  show,  even  if  true,  any  ground  for  a  new  trial. 

Sherman  v.  Collingwood,  221  Mass.  8 
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18. 

On  all  the  evidence  submitted  on  this  motion,  to  refuse  a  new  trial 
would  be  an  abuse  of  judicial  discretion. 

William  G.  Thompson, 

Atty.  for  Defendants. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  .  In  the  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Additional  Requests  for  Rulings 

19. 

If  a  witness  offered  by  the  Government  in  chief  in  a  capital  case  is 
intentionally  permitted  on  direct  examination  on  an  important  issue  to  give 
an  ambiguous  answer  to  a  question,  which  answer  seems  and  is  understood 
by  the  Court  and  by  defendants’  counsel  to  be  adverse  to  the  defendants, 
while  in  fact  such  adverse  interpretation  of  the  answer  is  the  opposite 
of  what  the  witness  believed  to  be  true,  and  the  truth  as  believed  by  him 
would  if  expressed  have  been  favorable  to  the  defendants,  and  if  the  Court 
charges  the  jury  that  the  witness  has  answered  in  such  adverse  sense,  and 
the  mistake  is  not  discovered  until  after  a  verdict  of  guilty,  then  if  what 
has  occurred  is  seasonably  brought  to  the  attention  of  the  Court  by  affi¬ 
davit  and  motion  for  a  new  trial,  the  defendants  are  entitled  to  a  new  trial 
as  matter  of  law. 

20. 

On  the  affidavits  of  Proctor,  Williams,  and  Katzmann  a  finding  is 
required  that  the  Government  knew  when  interrogating  Proctor  that  his 
opinion  was  that  there  was  no  affirmative  evidence  to  be  derived  from  an 
examination  of  Sacco’s  pistol  and  the  mortal  bullet  that  the  mortal  bullet 
had  ever  passed  through  Sacco’s  pistol. 
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21. 


On  the  undisputed  facts  relating  to  the  testimony  of  William  H.  Proc¬ 
tor  at  the  trial,  and  to  the  charge  of  the  Court  thereon,  the  defendants  are 
entitled  to  a  new  trial  as  matter  of  law. 


22. 


The  fact  that  the  Court  charged  the  jury  that  the  opinion  to  which 
Proctor  had  testified  was  that  the  so-called  mortal  bullet  had  been  fired 
through  Sacco’s  pistol  entitles  the  defendants  to  a  new  trial. 


23. 


It  is  the  duty  of  the  prosecuting  officer  who  puts  an  expert  witness  on 
the  stand  in  a  capital  case  to  use  reasonable  efforts  in  the  selection  and 
framing  of  his  questions  and  otherwise  to  see  that  the  true  opinion  of  the 
expert  is  conveyed  to  the  jury;  and  for  a  prosecuting  officer,  knowing  that 
such  witness  has  given  an  ambiguous  or  otherwise  misleading  answer  to 
an  important  question  on  direct  examination,  and  that  the  answer  has 
been  understood  by  the  Court  or  by  defendants’  counsel,  or  both,  in  a 
sense  adverse  to  the  defendants,  when  the  true  opinion  of  the  witness,  if 
elicited,  would  have  been  favorable  to  the  defendants,  not  to  make  any 
effort  to  correct  the  misunderstanding,  but,  on  the  contrary,  to  avail  him¬ 
self  of  it  to  secure  a  conviction,  is  conduct  which  deprives  the  defendants 
of  the  fair  trial  to  which  they  are  entitled  under  the  Constitution  of  this 
Commonwealth,  and  under  the  Fourteenth  Amendment  to  the  United 
States  Constitution,  and  entitles  them  to  a  new  trial. 


William  G.  Thompson, 
Atty.  for  Defendants. 


Commonwealth  op  Massachusetts 


Norfolk,  ss. 

Nos.  5545  and  5546 


Superior  Court 
Criminal  Session 


Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Decision  on  Request  for  Rulings  on  Motion  for  New  Trial. 

1. 

Requests  from  1  to  9  inclusive  and  11th  and  13th  requests  are  given. 


164 


2. 

Requests  10,  12,  14  and  15  are  refused  on  the  ground  that  the  facts 
upon  which  they  are  based  have  not  been  established,  and  therefore  im¬ 
material. 


3. 

The  first  part  of  request  16,  beginning  with  the  word  “although”  and 
ending  with  “judgment,”  I  give.  The  middle  part  of  the  same  request,  be¬ 
ginning  with  the  words  “and  if”  and  ending  with  the  word  “trial,”  is  re¬ 
fused,  because  immaterial  under  my  finding  of  facts.  I  give  the  request 
as  to  due  diligence  on  the  part  of  the  defendants  and  their  counsel. 


4. 


In  regard  to  the  17th  request,  I  have  made  public  my  finding  of  all 
such  essential  facts  upon  which  the  motions  are  based. 

WEBSTER  THAYER, 

J.  S.  C. 


Time  extended  for  filing  exception  on  the  motions  for  New  Trial  until 
Oct.  8,  1924. 


WEBSTER  THAYER, 

J.  S.  C. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 


Commonwealth 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti 


Motion  for  New  Trial 

Decision  on  Affidavit  of  William  H.  Proctor 

The  Proctor  affidavit,  upon  which  a  motion  for  a  new  trial  is  based, 
is  a  most  unusual  one.  This  is  so  because  the  then  District  Attorney  of 
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Norfolk  County  is  charged  with  unprofessional  conduct,  in  that  he 
“framed”  certain  questions  with  a  view  of  obtaining  testimony  from  Cap¬ 
tain  Proctor  that  he  (the  District  Attorney)  knew  was  not  true  and  which 
was  prejudicial  or  might  be  prejudicial  to  the  defendants. 

In  his  affidavit,  he  charges  the  District  Attorney  (who  was  then  Mr. 
Katzmann)  with  “framing”  questions  knowing  that  the  answer  to  which 
would  imply  that  the  mortal  bullet  (the  one  that  killed  Berardelli)  was 
fired  through  the  Sacco  pistol.  As  a  matter  of  fact.  Assistant  District 
Attorney  Williams  conducted  the  examination  of  Captain  Proctor.  Of 
course,  each  of  said  attorneys  was  entitled  to  have  the  specific  charges 
made  against  him  unless  there  was  a  conspiracy  between  the  two  to 
“frame”  questions  fraudulently  for  the  purpose  of  obtaining  answers  from 
Captain  Proctor  that  were  not  true. 

Now,  let  us  examine  the  questions  and  answers  carefully,  to  see  if 
the  charges  made  are  consistent  with  the  facts: 

Questions  and  Answers 

Q.  (By  Mr.  Williams.)  Have  you  an  opinion  as  to  whether  bullet 
number  3  was  fired  from  the  Colt  automatic  which  is  in  evidence? 
Mr.  McAnarney.  Will  you  please  repeat  that  question? 

The  question  was  repeated  as  follows: 

Q.  Have  you  an  opinion  as  to  whether  bullet  number  3  was  fired 
from  the  Colt  automatic  which  is  in  evidence?  A.  I  have. 

Q.  What  is  your  opinion  ?  A.  My  opinion  is  that  it  is  consistent 
with  being  fired  from  that  pistol. 

In  my  judgment,  the  questions  propounded  by  Mr.  Williams  were 
clearly  put,  fairly  expressed,  and  easily  understood;  they  have  been  so 
commonly  used  by  experienced  trial  lawyers  throughout  the  Commonwealth 
for  so  many  years  that  they  have  become  almost  stereotyped  questions.  It 
cannot  be  said  that  Captain  Proctor  did  not  have  time  to  fully  understand 
and  appreciate  the  full  meaning  of  the  questions  propounded  to  him,  be¬ 
cause  the  first  one  was  put  twice  to  him  before  he  ansv/ered. 

Let  us  now  carefully  consider  the  questions  and  answers  by  applying 
to  them  the  usual  tests  of  ascertaining  facts.  Were  any  of  these  questions 
“framed”  by  Mr.  Williams  on  account  of  any  unworthy  or  improper  mo¬ 
tive?  Study  the  fairness  of  the  questions  propounded  by  Mr.  Williams, 
with  the  view  of  determining  whether  or  not  Captain  Proctor  did  not  have 
the  fullest  opportunity  to  express  his  honest  opinion.  Is  there  any  hidden 
mystery  or  unworthy  concealed  motive  in  the  first  question,  which  is  as 
follows :  “Have  you  an  opinion  as  to  whether  bullet  number  3  was  fired 
from  the  Colt  automatic  which  is  in  evidence?”  Bullet  No.  3  was  the 
mortal  bullet,  and  the  only  Colt  automatic  which  was  in  evidence  was  the 
Sacco  pistol. 

Is  there  anything  about  that  question  that  any  man  who  has  been  a 
member  of  the  State  Police  for  over  thirty  years  could  not  easily  and 
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readily  understarxd,  if  he  was  then  in  full  possession  of  his  mental  faculties 
and  was  desirous  of  expressing  his  true  opinion?  Was  there  any  power 
under  the  sun  that  could  have  prevented  him  from  expressing  his  honest 
conviction  at  that  time? 

Nov/,  what  was  his  answer  to  the  question  which  was  as  follows; 
“Have  you  an  opinion  as  to  whether  bullet  number  3  was  fired  from  the 
Colt  automatic  which  is  in  evidence?”  His  answer  was:  “I  have.”  So 
now  it  is  absolutely  certain  that  Captain  Proctor  had  then  formed  an 
opinion  on  that  question. 

Now,  let  us  consider  the  next  question,  which  was  as  follov/s :  “And 
what  is  your  opinion?”  Is  there  anything  unfair  or  improper  in  that 
question?  By  that  question,  did  not  Mr.  Williams  invite  Captain  Proctor 
to  state  his  true  opinion  at  that  time  ? 

In  the  first  place,  let  us  inquire  what  was  Captain  Proctor’s  answer 
to  that  question.  It  was  as  follows:  “A.  My  opinion  is  that  it  is  con¬ 
sistent  with  being  fired  through  that  pistol.  Certainly  there  is  no  ambigu¬ 
ity,  doubt  or  uncertainty  in  that  answer. 

Captain  Proctor  now  says  that  had  he  been  asked  if  he  found  any 
affirmative  evidence  that  the  mortal  bullet  passed  through  the  Sacco  pistol, 
he  would  have  answered  then  “as  I  do  now,  without  hesitation,  in  the 
negative.”  As  I  said  before,  it  is  not  a  question  of  how  he  would  answ^er 
at  the  time  he  signed  the  affidavit,  but  what  did  he  in  fact  and  truth  an¬ 
swer  at  the  trial,  and  what  did  he  then  mean. 

My  next  inquiry  is  this:  To  test  the  accuracy  of  the  statement  of 
Captain  Proctor,  let  me  make  the  inquiry:  When  Mr.  Williams  asked 
him  for  his  opinion,  in  reply  to  the  question  whether  the  bullet  number  3 
(the  mortal  bullet)  was  fired  from  the  Colt  automatic  in  evidence,  why 
did  he  not  then  answer,  without  hesitation  and  in  the  negative?  In  other 
words,  why  did  he  not  answer  that  it  was  his  opinion  that  the  mortal  bullet 
did  not  pass  through  the  Sacco  pistol?  For  no  witness  who  ever  went 
upon  the  witness  stand  had  a  better  opportunity  to  express  his  true  opinion 
that  did  Captain  Proctor  at  that  time. 

Again,  if  Captain  Proctor  found  no  facts  in  his  examination  that 
would  warrant  the  opinion  that  the  mortal  bullet  did  pass  through  the 
Sacco  pistol,  if  he  was  then  desirous  of  expressing  his  true  opinion,  why 
did  he  then  use  the  expression  that  it  was  “consistent  with  it”.  The  word 
“consistent”  was  selected  by  Captain  Proctor  and  not  by  Mr.  Williams. 

Again,  I  ask,  if  Captain  Proctor  found  no  facts  that  caused  him  to 
believe  that  the  mortal  bullet  passed  through  the  Sacco  pistol,  why,  when 
he  had  a  perfect  opportunity  so  to  do,  did  he  not  say  that  his  opinion  was 
then,  as  it  is  now,  that  it  was  not  consistent  with  it?  Can  it  be  possible 
that  Captain  Proctor’s  mental  condition  was  in  such  a  state  at  the  time 
of  trial  that  the  words  “consistent  with”  and  “inconsistent  with”  had 
the  same  meaning  to  him  ? 

In  other  words,  it  must  be  too  plain  for  discussion  that  one  cannot 
very  well  have  an  opinion  that  it  was  consistent  with  the  mortal  bullet 
having  passed  through  the  Sacco  pistol  and  at  the  same  time  be  inconsistent 
with  it. 
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Again,  I  am  asked  to  believe  that  Vv^hen  Captain  Proctor  testified  in 
court  to  the  effect  that  when  he  said  it  was  consistent  with  being  fired 
through  the  Sacco  pistol,  he  intended  to  mean  that  it  might  have  been  fired 
through  any  .32  calibre  Colt  automatic,  and  that  v/as  all. 

Now,  let  us  throw  the  searchlight  of  careful  investigation  on  that 
statement.  If  it  is  true,  why  after  searching  through  his  vocabulary  of 
expressions  did  he  select,  of  his  own  volition,  the  words  “that  pistol”  ?  For, 
it  must  be  remembered  that  the  only  pistol  at  that  time  that  had  been  of¬ 
fered  in  evidence  was  the  Sacco  pistol;  therefore,  I  must  find  that  the 
use  of  those  words  “that  pistol”  can  apply  to  only  one  'pistol,  and  that  pistol 
was  Sacco’s  pistol. 

Now,  let  us  proceed  further  with  this  inquiry,  with  the  further  object 
of  ascertaining  what  was  then  the  real  situation.  Counsel  for  the  motion, 
with  great  earnestness  and  force,  argued  that  the  true  interpretation  of 
this  affidavit  is  as  follows  :  that  the  District  Attorney,  knowing  that  Cap¬ 
tain  Proctor  honestly  believed  that  the  mortal  bullet  was  not  fired  through 
the  Sacco  pistol,  by  prearrangement  with  Captain  Proctor  prevailed  on 
him  to  compromise  the  truth,  in  that  Captain  Proctor  should  testify  that 
it  was  his  opinion  that  it  was  consistent  with  its  having  been  fired  through 
the  Sacco  pistol.  In  other  words,  that  Captain  Proctor,  by  prearrange¬ 
ment  (which  means  intentional)  compromised  the  truth  with  the  District 
Attorney  by  his  (Captain  Proctor’s)  testifying  knowingly  to  something 
that  was  false. 

I  do  not  believe  that  the  interpretation  of  counsel  for  the  motion  is 
the  true  one.  Neither  do  I  believe  that  Captain  Proctor  would  like  this 
interpretation,  for  if  it  is  true  it  places  him  in  the  very  unfortunate  posi¬ 
tion  of  testifying  intentionally  to  something  that  was  false.  Knowing 
Capain  Proctor  as  I  do,  I  do  not  take  any  stock  whatsoever  in  this  inter¬ 
pretation  ;  neither  do  I  think  that  Captain  Proctor  would  like  to  either.  If 
I  did,  I  feel  that  I  would  be  doing  a  tremendous  injustice  to  him  and  this, 
under  no  circumstances,  will  I  do.  I  have  referred  to  this  matter  for  the 
purpose  of  showing  its  absurdity  and  the  length  to  which  counsel,  in  their 
over-enthusiasm  during  heated  discussion,  will  sometimes  go ;  for  this  con¬ 
clusion,  like  all  other  conclusions,  becomes  illogical,  unreasonable  and  un¬ 
sound  when  not  constructed  on  the  solid  foundation  of  established  facts 
and  truth. 

Now,  let  us  see  what  Captain  Proctor  did  intend  to  say  when  he  testi¬ 
fied,  and  what  was  the  probative  effect  of  his  testimony.  Captain  Proc¬ 
tor  was  not  at  the  time  of  trial  a  most  impressive  witness.  Counsel  for 
the  defendants  had  considerable  difficulty  in  holding  him  to  the  questions 
put.  He  testified,  among  other  things,  that  he  knew  little,  if  anything, 
about  pistols  or  ammunition  or  even  the  purpose  of  the  breech  blocks  of 
pistols,  which  in  many  cases  play  a  very  important  part  in  identifying  the 
pistol  through  which  a  certain  bullet  was  fired ;  he  also  admitted  his  knowl¬ 
edge  on  this  question  was  limited  to  the  measurements  of  lands  in  the 
barrel  of  pistols  and  the  land  cuts  on  mortal  bullets.  This  is  only  one  step 
toward  identification,  but  many  other  things  are  necessary  to  a  reasonably 
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certain  identification.  Some  of  these  other  things  Captain  Van  Amburgh 
found  and  testified  to.  With  his  limited  knowledge,  Captain  Proctor  did 
not  testify  that  the  mortal  bullet  did  pass  through  Sacco’s  pistol,  but  that 
from  his  examination  of  the  facts  it  was  simply  consistent  with  it. 

Now,  what  did  his  examination  reveal?  He  satisfied  himself  from 
his  investigation  so  that  he  testified  positively  that  the  mortal  bullet  passed 
through  a  .32  calibre  Colt  automatic  pistol.  This  was  one  step  toward 
establishing  the  identity  of  the  bullet  that  passed  through  the  Sacco  pistol, 
and  it  was  a  very  important  one.  He  also  made  measurements  of  the  width 
of  the  lands  in  the  barrel  of  the  pistol  and  he  gave  the  width  of  the  land 
cuts  or  grooves  on  the  fatal  bullet  as  .060,  the  latter  measurement  being 
exactly  the  same  as  was  that  of  Captain  Van  Amburgh,  and,  from  such 
examination,  his  opinion  was  that  it  was  “consistent  with  its  being  fired” 
through  Sacco’s  pistol.  This  is  a  long  way  from  saying  that  it  was  his 
opinion  that  in  fact  it  did  pass  through  the  Sacco  pistol. 

Now,  let  us  ascertain  how  counsel  on  both  sides  interpreted  this 
opinion  of  Captain  Proctor  now  under  consideration.  I  have  taken  the 
pains  to  examine  the  record.  I  found  that  counsel  for  defendants,  in  cross 
examination  of  Captain  Proctor,  were  so  well  satisfied  with  its  lack  of  pro¬ 
bative  weight,  that  he  was  not  asked  a  single  question  as  to  the  passing 
of  the  mortal  bullet  through  the  Sacco  pistol.  But,  when  we  examine  the 
record  with  reference  to  the  cross  examination  of  Captain  Van  Amburgh, 
who  did  so  testify,  hours  were  consumed  on  him  with  inquiries  that  re¬ 
ferred  exclusively  to  this  particular  subject.  The  testimony  of  Captain 
Proctor,  on  the  other  hand,  was  evidently  so  satisfactory  in  its  probative 
effect  that  able  counsel  did  not  think  it  Vv^orthy  of  one  single  question  in 
cross  examination.  Here  speak  volumes. 

Again,  although  it  was  claimed  in  argument  by  counsel  for  the  de¬ 
fendants  that  the  District  Attorney  fraudulently  “framed”  a  question  to 
Captain  Proctor  because  of  his  standing  at  the  head  of  the  State  Police, 
yet  the  record  shows  a  clear  refutation  of  the  imputation  because  it  shows 
that  the  District  Attorney  himself,  regarding  Captain  Proctor’s  testimony 
as  of  little  weight,  did  not,  in  his  final  argument  which  consumed  nearly 
four  hours,  once  call  Captain  Proctor  by  name. 

Again,  it  was  argued  that  the  court  understood  that  Captain  Proctor 
testified  to  the  effect  that  the  mortal  bullet  was  fired  through  the  Sacco 
pistol.  This  is  another  interpretation  of  counsel  that  I  do  not  agree  with. 
Of  course,  the  Court  referred  to  this  matter  in  the  following  language: 
“to  this  effect,  the  Commonwealth  introduced  the  testimony  of  two  experts, 
Messrs.  Proctor  and  Van  Amburgh;  on  the  other  hand,  the  defendants 
offered  the  testimony  of  two  experts,  Messrs.  Burns  and  Fitzgerald ;  to  the 
effect  that  the  Sacco  pistol  did  not  fire  the  bullet  that  caused  the  death  of 
Berardelli.” 

It  is  not  the  duty  of  the  Court,  in  charging  a  jury,  to  deal  with  the 
weight  and  probative  effect  of  testimony  of  witnesses.  The  statute  express¬ 
ly  forbids  the  Court  so  to  do.  And,  furthermore,  it  was  clearly  the  duty 
of  the  Court  to  say,  referring  to  the  testimony  of  Captain  Proctor,  that 
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there  was  some  testimony  notwithstanding  its  frailty  that  tended  to  prove 
this  fact  in  question,  for  Captain  Proctor  did  testify  that  some  Colt  .32 
calibre  automatic  fired  the  fatal  bullet.  Again,  he  testified  at  least  to  one 
measurement  that  corroborated  the  testimony  of  Captain  Van  Amburgh, 
who  testified  that  he  was  of  the  opinion  the  fatal  bullet  was  fired  through 
the  Sacco  pistol.  From  these  facts  Captain  Proctor  testified  that  it  was 
his  opinion  that  it  was  consistent  with  it.  Therefore,  it  was  a  mere  state¬ 
ment  to  the  jury  of  the  testimony  of  Captain  Proctar  that  tended  to  prove 
a  certain  proposition ;  but,  so  far  as  proving  it  is  concerned,  that  was  clear¬ 
ly  within  the  province  of  the  jury. 

Finding  of  Facts 

I  sincerely  hope  that  I  have  not  dealt  unkindly  or  unfairly  in  what 
I  have  said  concerning  this  affidavit.  I  fully  appreciate  the  fact  that  ag^ 
had  left  its  heavy  burden  upon  this  man’s  shoulders,  after  a  great  many 
years  of  honorable  service  to  the  Commonwealth.  But  it  must  be  remem¬ 
bered  that  it  was  his  affidavit  that  has  made  it  very  distasteful  and  un¬ 
pleasant  to  me  in  determining  the  merits  of  this  motion.  For  it  must  also 
be  remembered  that  it  was  he  who  charged  the  District  Attorney,  Mr. 
Katzmann,  and  his  then  assistant,  Mr.  Harold  P.  Williams,  with  misconduct 
in  their  respective  offices,  which  misconduct  assailed  their  honor,  their 
integrity,  and  their  solemn  obligation  that  they  were  then  under  to  the 
Commonwealth,  to  the  defendants  and  to  the  Court;  for  it  must  ever  be 
borne  in  mind  that  their  honor,  reputation  and  high  standing  at  the  bar 
were  dear  and  precious  to  them ;  and,  before  these  excellent  human  traits, 
which  are  so  essential  and  important  to  every  honorable  lawyer  through¬ 
out  the  Commonwealth,  are  taken  away  (traits  of  character  which,  if 
taken  away,  can  never  be  restored),  they  have  a  perfect  right  to  ask  that 
their  accuser  shall  furnish  evidence  against  them  that  is  clear,  satisfac¬ 
tory  and  convincing.  Metaphysical  argument  and  illogical  conclusions 
based  thereon  by  skilful  counsel  should  never  prevail  against  pure  logic 
that  is  based  upon  established  facts. 

Therefore,  in  determining  the  merits  of  this  motion,  I  have  endeavored, 
to  the  best  of  my  ability,  to  ascertain  what  are  the  facts,  because  such 
ascertainment  is  the  only  guiding  star  to  truth ;  for  the  ascertainment  of 
truth  in  all  controverted  questions  of  fact  is  and  always  has  been  the 
supreme  command  of  the  law,  and  as  long  as  we  obey  it,  the  safety  and 
protection  of  the  people  of  the  Commonwealth  will  rest  secure. 

Counter-Affidavits 

With  my  findings  of  facts,  it  is  unnecessary  for  me  to  state  at  length 
and  in  detail  the  contents  of  the  counter-affidavits  of  Messrs.  Katzmann 
and  Williams, — ^they  are  clear  and  convincing.  I  cannot,  however,  close 
this  phase  of  the  matter  without  saying  that  I  carefully  watched  the  con¬ 
duct  of  both  Messrs.  Katzmann  and  Williams  in  the  trial  of  these  cases 
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for  nearly  seven  weeks,  and  I  never  observed  anything  on  their  part  but 
what  was  consistent  with  the  highest  standard  of  professional  conduct. 


Decision 


For  the  reasons  hereinbefore  given  and  others  not  herein  specifically 
mentioned,  I  find  that  the  defendants  have  not  established,  by  a  fair  pre¬ 
ponderance  of  the  evidence,  any  of  the  material  allegations  in  the  so-called 
Proctor  affidavits  which  would  warrant  me  in  granting  a  new  trial.  There¬ 
fore,  exercising  every  authority  vested  in  me  by  law  that  relates  to  the 
granting  of  motions  for  new  trials,  I  decline  to  grant  this  motion  for  a 
new  trial  on  the  Proctor  affidavit,  and  the  same  is  herein  and  hereby  denied. 

WEBSTER  THAYER, 

Justice  of  Superior  Court. 

(Filed  October  1,  1924) 


A  true  copy — Attest: 


R.  B.  Worthington,  Clerk. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Commonwealth 


vs. 

Sacco  and  Vanzetti 


Decision  and  Finding  of  Facts  on  Fifth  Supplementary  Motion. 

This  motion  for  a  new  trial  is  based  upon  the  affidavit  of  Mr.  Hamilton 
and  Prof.  Gill,  and  were  filed  by  the  defendants.  In  opposition  to  these 
affidavits,  the  Commonwealth  filed  counter  affidavits  of  Capt.  Van  Amburgh 
and  Mr.  Robinson.  The  issue  ultimately  to  be  determined  by  these  affi¬ 
davits  was  whether  or  not  the  mortal  bullet  found  in  the  body  of  Berardelli 
was  fired  by  the  Sacco  pistol.  Both  Mr.  Hamilton  and  Prof.  Gill  have 
stated  in  their  opinion  that  the  mortal  bullet  undoubtedly  was  not  fired 
through  the  Sacco  pistol;  while  Messrs.  Van  Amburgh  and  Robinson  have 
affirmed  with  equal  positiveness  that  said  mortal  bullet  was  fired  by  the 
Sacco  pistol. 

To  all  the  facts  that  bear  upon  this  issue  I  have  given,  in  coming  to 
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my  decision,  a  most  thorough  and  critical  examination  and  consideration. 
In  determining  issues  that  relate  to  complicated  and  difficult  matters  that 
depend  largely  upon  expert  testimony,  the  court  always  should  take  into 
consideration  the  character,  the  skill,  the  fairness,  the  intelligence,  the 
bias  and  the  disinterestedness  of  the  experts.  The  burden  of  proof  rests 
upon  the  defendants  to  establish  by  a  fair  preponderance  the  material  al¬ 
legations  that  are  set  forth  in  their  motions  and  their  accompanying  affi¬ 
davits.  Let  us  now  consider  the  experience  and  qualifications  of  these 
various  experts,  with  the  view  of  determinating  this  particular  question. 

Qualifications 
Albert  H.  Hamilton. 

He  affirmed  that  for  the  last  38  years  he  has  been  and  is  now  a  resi¬ 
dent  of  the  city  of  Auburn,  state  of  New  York ;  is  a  graduate  of  pharmacy, 
chemistry  and  microscopy  of  the  former  New  York  College  of  Pharmacy, 
which  is  now  a  department  of  Columbia  University,  located  in  the  City  of 
New  York ;  that  for  the  last  37  years  his  profession  has  been  that  of  micro¬ 
chemical  investigator  and  criminologist  in  connection  with  the  investiga¬ 
tion  of  crime  and  persons  suspected  of  crime;  that  as  an  investigator  he 
originated  a  scientific  micro-chemical  method  of  examination  of  exhibits 
in  suspected  homicide  and  suicide  cases,  by  which  the  exhibits  examined 
under  a  high  power  microscope  reveal  the  truth  concerning  their  crea¬ 
tion  and  history;  that  he  has  been  called  as  such  an  expert  in  165  homicide 
cases  and  a  very  large  number  of  lesser  crimes  throughout  the  United 
States  from  Maine  to  Arizona ;  that  for  many  years,  and  particularly  dur¬ 
ing  the  last  15  years,  his  entire  time  has  been  given  to  this  kind  of  work; 
that  about  90  percent  of  his  criminal  investigations  have  been  in  response 
to  calls  from  prosecuting  attorneys  and  investigating  authorities,  district 
attorneys,  sheriffs,  police  departments  and  detective  agencies  throughout 
the  United  States.  He  affirmed  positively,  giving  his  reasons  therefor, 
that  the  mortal  bullet  was  not  fired  by  the  Sacco  gun.  In  regard  to  his 
skill  and  qualifications,  there  would  seem  to  be  no  question.  In  regard  to 
his  enthusiasm  for  the  cause  he  supports,  I  shall  refer  to  that  later. 

Augustus  H.  Gill 

He  affirmed  that  he  is  graduate  of  the  Institute  of  Technology  and 
the  University  of  Leipsic,  and  that  he  holds  degrees  of  Bachelor  of  Science, 
Doctor  of  Philosophy  and  Doctor  of  Science  and  that  he  has  made  a  special 
study  at  both  the  named  institutions  of  microscopy  and  microscopic  meas¬ 
urements;  that  he  is  a  professot  of  technical-chemical  analysis  of  the 
Massachusetts  Institute  of  Technology  in  Cambridge;  that  he  served  as 
legal  expert  in  many  cases  for  the  last  25  years  and  that  he  has  had  occa¬ 
sion  frequently  to  make  microscopic  measurements ;  and  that  he  has  ex¬ 
amined  on  two  different  occasions  the  barrel  of  the  automatic  pistol,  the 
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test  bullets  fired  at  Lowell  by  said  Sacco  pistol,  and  the  mortal  bullet  (that 
is,  the  bullet  that  killed  Berardelli) . 

Prof.  Gill  filed  two  affidavits  of  his  measurements.  The  first  measure¬ 
ments  were  made  on  August  14,  1923,  and  the  second  on  September  25, 
1923.  These  microscopic  measurements  included  the  land  grooves  on  the 
mortal  bullet,  the  Lowell  test  bullets,  and  the  land  marks  on  the  Sacco  Colt 
automatic  pistol. 

After  Prof.  Gill  made  his  August  measurements,  discrepancies  were 
noticed  between  his  measurements  and  those  of  Mr.  Hamilton,  and  on  ac¬ 
count  of  such  discrepancies.  Prof.  Gill  made  his  September  measurements, 
which  were  filed  in  a  new  affidavit.  I  have  studied  the  second  affidavit  of 
Prof.  Gill  with  the  thought  of  determining  how  much,  if  any,  reliability 
should  be  placed  upon  his  measurements,  for  he  accounts  in  this  affidavit 
for  the  difference  between  his  measurements  and  those  of  Mr.  Hamilton 
in  the  following  language : 

“The  reason  is,  I  suppose,  because  my  August  measurements  were 
made  under  different  conditions  from  the  September  measurements, 
and  to  speak  frankly,  my  August  measurements  were  the  first  time 
that  I  had  ever  measured  a  bullet.” 

I  commend  Prof.  Gill  for  his  frankness,  even  though  it  affects  his  qual¬ 
ifications  in  making  his  measurements  on  bullets. 

Nor  is  this  all  that  Prof.  Gill  has  said  that  tends  to  weaken  his  confi¬ 
dence  in  his  own  measurements,  for  he  says  in  his  affidavit, 

“I  do  not  pretend,  however,  to  have  had  the  same  experience  or 
to  possess  the  same  skill  in  this  line  of  work  as  Mr.  Hamilton,  with 
whom  I  have  been  familiar  for  15  years.  In  case  of  any  discrepancy 
in  thousandths  of  an  inch  his  measurements  would  be  more  likely  to 
be  accurate  than  mine.” 

In  justice  to  Prof.  Gill,  however,  I  should  quote  from  his  affidavit  in 
which  he  affirms, 

“It  must  be  said  that  the  difference  in  my  August  measurements 
are  so  slight  that  they  might  in  part  be  accounted  for  by  the  personal 
equation  or  by  the  fact  that  we  measured  at  different  points  on  the 
bullets,  or  by  difference  in  temperature  that  may  have  existed.” 

Notwithstanding  this  difference,  according  to  Prof.  Gill,  whether  you 
take  the  August  or  September  measurements.  Prof.  Gill  affirmed  that  in 
his  judgment  the  mortal  bullet  was  not  fired  through  the  Sacco  pistol. 
If,  then,  accurate  measurements  may  depend  upon  these  three  different 
elements,  then  it  becomes  my  duty  to  consider  with  great  care  (especially 
where  the  personal  equation  is  involved)  not  only  the  experience  and 
qualification  of  all  the  experts  on  both  sides,  but  also  their  reliability  and 
credibility. 

Merton  A.  Robinson 

An  expert  for  the  Commonwealth,  affirmed  that  he  is  a  resident  of 
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New  Haven,  Connecticut,  that  he  is  the  ballistic  engineer  and  has  been 
for  the  past  8  years  for  the  Winchester  Repeating  Arms  Company  of  said 
New  Haven ;  that  his  practical  training  and  experience  began  in  1904  when 
he  entered  the  ballistic  laboratory  of  the  Winchester  Arms  Company  and 
after  about  6  years  was  made  foreman  of  that  department.  That  position 
he  held  for  5  years,  when  he  was  transferred  to  the  central  engineering 
department  and  was  given  the  title  of  ballistic  engineer,  still  retaining 
supervision  of  the  ballistic  department,  a  position  which  he  still  holds.  In 
August,  1918,  representing  the  Winchester  Arms  Company,  he  was  made 
a  member  of  a  special  commission  appointed  by  the  United  States  Ordnance 
Board  to  study  the  methods  of  small  arms  manufacture  in  the  prominent 
plants  throughout  England,  France  and  Italy;  that  it  was  his  duty  as  a 
member  of  this  commission  to  observe  the  effectiveness  and  quantity  of 
ammunition  which  the  American  ammunition  companies  were  furnishing 
our  troops.  The  Winchester  Repeating  Arms  Company  manufacture  rifles 
and  shot  guns,  paper  shot  shells  and  metallic  cartridges  of  all  description, 
including  those  loaded  with  both  lead  and  metallic  jacketed  bullets.  Dur¬ 
ing  his  foremanship,  he  supervised  the  routine  and  experimental  tests  of 
various  types  of  cartridges ;  that  since  becoming  ballistic  engineer  he  had 
not  only  supervised  the  routine  and  experimental  tests  of  ammunition,  but 
has  supervised  the  test  of  rifles  and  shot  guns ;  that  it  has  been  his  duty 
to  specify  standards  of  testing  types  of  primer  mixture,  types  of  powder 
and  specifications  covering  the  sizes  of  ejectors,  shapes  and  other  im¬ 
portant  details.  It  has  also  been  his  duty  to  specify  the  proper  sizes  of  shot 
guns  and  rifle  chambers,  the  proper  twists  of  rifling  to  be  used  in  rifle 
barrels  and  the  tolerance  to  be  imposed  in  the  relations  between  the  arms 
and  ammunition;  that  in  connection  with  his  work  he  has  had  occasion 
to  recover  and  observe  the  recovery  of  large  numbers  of  bullets  made  of 
so-called  clear  lead  or  those  manufactured  with  metal  jackets;  that  these 
bullets  have  been  recovered  in  soft  pine  boards,  in  oil  or  dry  sawdust  and 
in  water ;  and  that  in  line  with  his  experiments  he  examined  these  bullets 
under  magnifying  glasses  and  microscope  and  made  careful  and  exact 
measurements  covering  the  engravings  of  the  lands,  length  of  bearings, 
change  in  profile,  and  other  points  of  this  nature. 

After  giving  at  length  his  reason  therefor,  Mr.  Robinson  concludes 
his  affidavit  by  these  words: 

“From  his  careful  examination  and  measurements  he  is  satisfied 
that  the  Fraher  shell  (one  found  near  the  dead  body  of  Berardelli) 
was  fired  through  the  Sacco  pistol,  and  that  from  his  careful  examina¬ 
tion  and  measurements  of  the  mortal  bullet,  he  is  satisfied  that  this 
bullet  was  fired  through  the  Sacco  pistol.” 

Charles  J.  Van  Amburg 
(At  the  trial  called  Capt.  Van  Amburg) . 

In  his  affidavit  filed  by  the  Commonwealth,  Capt.  Van  Amburg  affirmed 
as  follows: 
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I  live  at  Bridgeport,  Connecticut.  At  the  present  time  I  am  employed 
by  the  Remington  Arms-Union  Metallic  Cartridge  Company  as  an  assistant 
ballistic  engineer.  I  am  41  years  of  age,  and  my  education  was  obtained 
in  the  grammar  school,  supplemented  by  an  attendance  of  4  years,  1906-10, 
at  the  Springfield  Technical  School,  Springfield,  Massachusetts.  I  took  a 
mechanical  course  there.  From  that  time  to  date,  I  have  specialized  in 
the  handling  of  fire  arms  and  ammunition,  devoting  particular  attention 
to  the  experimental  end  of  such  work.  For  9  years  I  was  employed  at  the 
Springfield  Armory  in  the  experimental  department,  having  to  do  with 
tests  and  experiments  with  rifles,  revolvers,  pistols  and  machine  guns. 
Such  tests  consisted  in  the  adjustment  of  machine  guns  and  other  arms  and 
required  a  minute  study  of  the  markings,  chamber  impressions,  breech 
block  impressions,  firing  pin  impressions,  rifling  marks  and  general  mani¬ 
festations  on  bullets  and  fired  cases  (shells)  used  in  the  different  classes 
of  fire  arms.  The  purposes  of  these  tests  were  to  determine  the  cause  of 
malfunction  in  firearms  and  reasons  for  determining  their  misbehavior 
under  any  and  all  conditions  of  firearms.  During  that  time  I  handled  and 
fired  many  types  of  firearms,  revolvers  and  machine  guns  as  made  by  the 
government  and  as  submitted  by  inventors  and  such  as  were  obtained 
abroad  by  military  representations  and  brought  to  the  Springfield  Armory 
and  there  tested  for  the  purpose  of  learning  any  feature  of  them  which 
might  be  an  improvement  or  lead  to  an  improvement  in  the  operation  and 
design  of  the  then  existing  types  of  weapons  used  in  the  various  branches 
of  the  United  States  service.  Army,  Navy,  Marine  Corps  and  National 
Guard.  I  was  in  the  employment  of  the  government  at  that  time  as  an 
assistant  in  the  experimental  department  of  the  Springfield  Armory.  Dur¬ 
ing  that  time  I  v/as  detailed  on  other  occasions,  one  of  which  was  an  in¬ 
spector  of  ammunition  at  the  works  of  the  Remington  Arms-Union  Metallic 
Cartridge  Company,  Bridgeport,  Connecticut,  and  on  two  occasions  as  an 
inspector  of  pistols  and  machine  guns  at  the  works  of  the  Colt  Patent  Fire 
Arms  Company,  Hartford,  Connecticut. 

My  experience  in  such  work  led  to  a  familiarity  with  the  practice  of 
measuring  and  gauging  of  shells,  primers,  bullets,  and  all  the  component 
parts  of  small  arm  ammunition,  and  also  a  familiarity  with  the  methods 
of  measuring  and  gauging  scientifically  with  the  best  known  instruments 
the  interior  of  rifled  arms  and  the  operations  employed  in  the  manufacture 
of  the  barrels  of  all  small  arms  as  well  as  other  components  of  rifles,  re¬ 
volvers  and  pistols. 

At  the  request  of  the  Ordnance  Department  in  Washington,  I  accepted 
a  permanent  detail  to  Frankford  Arsenal  at  Frankford  and  Philadelphia, 
Pennsylvania.  I  was  there  one  year.  During  that  time  I  tested  cartridges 
to  determine  their  ballistic  properties.  One  of  the  arms  which  was  a  sub¬ 
ject  of  daily  test  and  observation  was  the  United  States  automatic  pistol 
which  was  and  is  made  by  the  Colt  Patent  Fire  Arms  Company.  I  re¬ 
mained  with  the  Colt  Company  until  May,  1918,  when  I  accepted  the  tender 
® United  States  Army  as  an  instructor  and  the  rank 
of  Captain,  for  duty  principally  at  small  arms  firing  schools  at  Camp 
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Ferry,  Ohio.  I  was  transferred  to  other  small  arms  firing  schools.  After 
my  discharge,  which  was  at  my  request,  in  September,  1919,  I  accepted  a 
position  with  the  Remington  Arms  Company  of  Bridgeport,  Connecticut, 
where  I  have  been  up  to  the  present  time.  My  duties  there  have  consisted 
of  tests  and  experiments  on  arms  and  ammunition  of  all  calibres  and  types. 
In  connection  with  these  tests  it  has  been  practically  my  daily  duty  to  ex¬ 
amine  firing  pins  and  breech  blocks  of  such  weapons,  actually  to  fire  such 
weapons  v/ith  various  types  of  cartridges  not  only  with  our  own  make, 
but  with  all  foreign  and  American  makes,  and  thereafter  to  preserve  the 
bullets  fired  from  such  arms  and  the  shells  from  which  such  bullets  were 
fired,  and  to  make  a  microscopic  examination  of  the  marks  on  such  bullets 
and  shells  and  comparing  such  marks  with  the  markings  of  the  rifling, 
firing  pins  and  breech  blocks  of  the  arms  from  which  such  bullets  were 
fired.  It  is  necessary  in  making  particular  determination  to  observe  not 
only  the  markings  on  the  projector  and  firing  pin  of  said  fired  shells,  but 
also  to  observe  and  note  any  and  all  impressions  made  on  the  shell  surface 
by  any  portion  of  the  chamber  walls  of  the  barrel  and  such  scoring,  goug¬ 
ing  or  cutting  as  will  occur  through  the  action  of  ejectors,  extractor  hooks 
and  other  parts  of  the  mechanism  of  rifles,  revolvers  and  automatic  pistols. 

After  giving  a  great  many  reasons  therefor,  Capt.  Van  Amburg  af¬ 
firms  that  he  is  positive  that  the  Fraher  shell  (one  that  was  picked  up 
near  the  dead  body  of  Berardelli)  was  fired  in  the  Sacco  pistol,  and  that 
he  is  also  positive  that  the  mortal  bullet  was  fired  by  the  Sacco  pistol. 

During  the  arguments  of  counsel  on  this  motion,  it  seemed  rather 
strange  to  me  that  experts  could  not  measure  the  same  grooves  on  the 
mortal  bullet  and  the  land  marks  in  the  barrel  of  the  Sacco  pistol  without 
reaching  approximately  the  same  result. 

Perhaps  Prof,  Gill  has  solved  this  difficulty,  and  also  perhaps  the  affi¬ 
davit  of  Capt.  Van  Amburg  may  throw  some  light  on  this  subject,  for 
Capt.  Van  Amburg  says  on  Page  17, 

“Measurements  of  land  and  groove  widths  through  a  microscope 
depend  for  their  accuracy  first  upon  the  sight  of  the  examiner ;  second, 
on  his  manipulation  of  the  examining  instrument  or  microscope ;  and 
third,  on  the  examiner’s  familiarity  with  the  construction  of  bullets 
and  pistol  barrels,  with  particular  reference  to  the  land  walls  of  such 
a  barrel  and  the  groove  contours ;  and  fourth,  on  the  condition  of  the 
pistol  barrel  and  bullets  when  measured.” 

If,  then,  accurate  measurements  depend  upon  the  conditions  that  were 
stated  by  Prof.  Gill  and  Capt.  Van  Amburg,  then  it  becomes  my  duty  to 
consider  with  the  greatest  care  not  only  the  practical  experience  and  quali¬ 
fications  of  all  the  experts  on  both  sides,  but  also  their  reliability  and 
credibility.  For  this  reason,  I  have  given  in  detail  the  qualifications  of 
these  experts  according  to  their  own  affidavits,  with  the  purpose  of  ascer¬ 
taining  their  capacity  to  express  a  reliable  and  impartial  opinion. 

In  determining  this  question,  I  considered  it  also  my  duty  to  consider 
with  great  care  for  the  purpose  of  deciding  in  these  cases,  as  should  be 
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done  in  all  cases,  whether  or  not  the  experts  in  their  investigations  of 
fact  seek  impartially,  fairly  and  justly  the  truth,  or  whether  their  main 
purpose  is  the  conviction  or  acquittal  of  defendants.  A  determination  of 
this  question  would  be  naturally  of  great  assistance  to  the  Court  in  arriv¬ 
ing  at  a  wise  and  just  decision. 

Of  the  four  experts  who  have  signed  affidavits  in  this  motion  for  a 
new  trial,  the  only  one  who  was  a  witness  before  the  jury  upon  the  trial 
of  the  indictment  was  Capt.  Van  Amburg,  who  was  examined  and  cross- 
examined  at  length  by  counsel  respectively  on  both  sides.  Much  evidence 
was  introduced  at  the  trial  before  the  jury  by  both  the  Commonwealth 
and  the  defendants  that  related  directly  to  issues  that  have  been  raised 
under  these  motions  and  their  accompanying  affidavits  which  is  now 
claimed  to  be  newly  discovered  evidence.  In  order  to  decide  these  motions 
fairly,  it  would  seem  to  be  advisable  that  the  evidence  given  at  the  trial 
on  the  indictment  should  be  taken  into  consideration.  Now,  what  was 
some  of  that  evidence? 

New  Hammer  in  Berardelli  Revolver 

The  Commonwealth  introduced  the  evidence  of  Mr.  Fitzmeyer,  a  re¬ 
pair  man  in  the  employ  of  the  Iver-Johnson  Sporting  Goods  Company  of 
Boston,  Massachusetts,  that  tended  to  prove  that  the  Berardelli  revolver 
had  been  left  for  repair  about  three  weeks  before  the  alleged  murder  with 
said  Company  by  Berardelli  and  that  said  revolver  had  had  a  new  hammer 
put  into  it.  This  evidence  was  introduced  for  the  purpose  of  proving  that 
the  Harrington  &  Richardson  revolver  of  38  calibre  found  upon  Vanzetti 
at  the  time  of  his  arrest  belonged  to  Berardelli.  Both  Messrs.  Burns  and 
Fitzgerald,  the  expert  witnesses  called  by  the  defendants,  testified  that 
no  new  hammer  had  been  putjnto  said  revolver  as  claimed  by  the  Com¬ 
monwealth.  This  evidence  together  with  other  evidence,  was  submitted 
to  the  jury  as  a  question  of  fact  that  they  alone  could  determine. 

Land  Marks  of  Sacco  Automatic  and  Grooves  of  Mortal  Bullet. 

Pistols  have  what  is  called  land  marks  of  certain  width  in  their  bar¬ 
rels,  which  cut  grooves  into  the  bullets  as  they  pass  through  the  barrel. 
It  is  claimed  that  a  comparison  in  the  measurements  of  the  widths  of  the 
land  marks  on  the  pistol  with  the  groove  outs  on  the  bullet  made  by  the 
land  mark,  will  aid,  if  not  establish  the  particular  pistol  that  fired  the 
particular  bullet.  Both  parties  introduced  evidence  at  the  trial  that  tended 
to  prove  or  disprove  that  the  mortal  bullet  was  or  was  not  fired  through 
the  Sacco  pistol. 

Since  the  trial,  two  new  witnesses  have  appeared  (Mr.  Hamilton  and 
Prof.  Gill)  who  have  affirmed  that  from  their  measurements  of  said  land 
marks  and  grooves,  the  said  mortal  bullet  was  not  fired  by  the  Sacco  gun. 
Evidence  of  these  measurements  having  been  introduced  by  both  parties 
at  the  trial,  it  would  seem  that  the  new  evidence  of  Prof.  Gill  was  sub- 
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stantially  and  fully  inquired  of  at  the  trial.  The  jury  had  at  the  trial 
the  fullest  opportunity  to  pass  judgment  upon  this  testimony  introduced 
by  both  sides. 

Similarity  of  Firing  Pin  Indentation  on  Fraher  Shell  Exhibit  4  and 
Those  Made  on  the  Three  Test  Winchester  Shells  Fired  Through 

Sacco  Pistol  at  Lowell. 

There  was  evidence  tending  to  prove  that  four  empty  shells  were 
picked  up  near  the  dead  body  of  Berardelli.  These  shells  were  given  to  a 
man  by  the  name  of  Fraher,  and  on  that  account  they  were  called  during 
the  trial  “Fraher”  shells.  There  was  no  claim  that  three  of  these  shells 
were  fired  by  the  Sacco  pistol.  There  was  evidence  introduced  by  the 
Commonwealth,  that  tended  to  prove  that  one  of  said  Fraher  shells,  called 
Fraher  shell  Exhibit  4  (a  Winchester)  bore  a  similarity  in  some  respects 
to  the  three  Winchester  test  shells  fired  at  Lowell.  This  testimony  tended 
to  prove  that  there  were  three  similarities  between  these  shells,  that  is, 
the  Fraher  No.  4  and  the  three  Winchester  test  shells  fired  at  Lowell.  (1) 
The  indentations  on  the  primers  were  a  little  off  center  on  the  four  shells ; 
(2)  a  slight  set  back,  so  called,  a  shop  term,  by  the  way,  which  means  a 
flowing  back  of  the  metal  around  the  point  or  end  of  the  firing  pin,  that 
is  present  in  the  so-called  Fraher  shell  No.  4  and  in  the  three  Winchester 
shells  which  were  fired  in  Lowell;  and  (3)  they  are  about  the  same  di¬ 
ameter  and  depth.  That  is  the  distinguish-mark.  The  principal  distin¬ 
guishing  mark  is  the  same  diameter,  the  uniformity  of  diameter.  Although 
Capt.  Van  Amburg  testified  to  only  certain  similarities  between  these  shells, 
Messrs.  Burns  and  Fitzgerald,  experts  in  behalf  of  the  defendants,  testi¬ 
fied  that  the  flowing  back  of  the  metal  on  the  shell  at  the  time  of  explosion 
and  the  off  center  indentation  on  the  primers  caused  by  the  firing  pin  is 
common  in  pistols  and  did  not  indicate  any  individuality  about  the  firing 
pin  that  made  these  indentations  on  the  primers.  On  this  subject  I  shall 
refer  to  the  testimony  of  Messrs.  Burns  and  Fitzgerald  later  at  some  length. 

Identification  of  Mortal  Bullet  by  Marks  Made  by  the  Rifling 
Marks  in  the  Barrel  of  the  Sacco  Pistol. 

The  Commonwealth  introduced  evidence  that  tended  to  prove  that 
there  were  certain  rifling  marks  not  only  upon  the  mortal  bullet,  but  also 
corresponding  marks  on  the  test  bullets  fired  at  Lowell  by  the  Sacco  pistol, 
and  that  said  rifling  marks  on  the  mortal  bullet  were  made  by  the  Sacco 
pistol.  It  was  claimed  by  the  Commonwealth  that  these  marks  were  caused 
by  allowing  fouling  to  stand  in  the  barrel.  It  is  this  fouling  which  forms 
rust  that  eats  its  way  into  the  barrel  of  the  pistol  and  later  becomes  pits. 
To  state  more  accurately  the  claim  of  the  Commonwealth,  let  me  quote 
from  an  answer  of  Capt.  Van  Amburg  after  the  following  question  had 
been  put  to  him :  “Now,  what  is  the  basis  for  your  opinion,  Captain,  or 
bases?” 
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“A.  My  measurements  of  the  rifling  marks  on  No.  3  bullet  (mor¬ 
tal  bullet)  as  compared  with  the  width  of  the  impressions  which  I 
have  taken  of  No.  3  or  of  the  particular  barrel,  together  with  the 
measurements  of  the  width  or  dimensions  of  the  rifling  marks  in  the 
bullets  recovered  from  oil  sawdust  in  Lowell  (test  bullets)  inclines  me 
to  that  belief.” 

On  this  subject,  each  juror  went  to  the  window,  and  by  the  use  of 
magnifying  glasses  looked  at  these  various  so-called  rifling  marks  that 
were  pointed  out  to  each  juror  by  Capt.  Van  Amburg.  In  reply  to  this 
claim  of  the  Commonwealth,  both  Messrs.  Burns  and  Fitzgerald  testified 
in  behalf  of  the  defendants  that  no  rust  pits  or  rifling  marks  were  made 
either  on  the  mortal  bullet  or  the  test  bullets  fired  at  Lowell  that  would 
identify  the  Sacco  pistol  as  having  fired  the  mortal  bullet.  This  question 
of  whether  or  not  the  mortal  bullet  was  fired  by  the  Sacco  pistol  was  tried 
out  at  the  trial  most  thoroughly  and  ably  by  counsel  on  both  sides  and 
was  submitted  to  the  jury  for  their  determination  as  to  the  existence  or 
non-existence  of  said  rifling  marks  and  whether  or  not  said  rifling  marks 
were  caused  by  the  Sacco  pistol.  I  should  also  add  that  the  jury  had  the 
advantage  of  the  use  of  a  cast  of  the  interior  of  the  barrel  of  the  Sacco 
pistol  so  that  they  could  see  the  interior  of  said  barrel  from  the  outside 
of  said  cast. 

This  motion  depends  very  largely  upon  the  affidavits  of  Mr.  Hamilton 
and  I  have  therefore  given  them  my  best  consideration,  and  this  considera¬ 
tion  forces  me  to  the  conclusion  that  his  greatest  weakness  is  found  in  his 
overenthusiastic  willingness  to  adapt  himself  to  almost  any  condition  that 
may  arise  within  his  line  of  professional  inquiry.  To  show  what  I  mean 
by  this  expression  of  ‘‘over-enthusiastic  willingness”  let  me  refer,  by  way 
of  illustration  only  to  a  portion  of  his  affidavit  of  the  Ripley  motion. 

Of  course  it  was  important  on  that  motion  to  establish  that  certain 
ink  marks  were  placed  upon  the  Vanzetti  bullets  by  some  of  the  jurors, 
although  there  was  no  evidence  of  that  fact,  but  Mr.  Hamilton  under  oath 
gave  his  opinion  on  this  subject  as  follows :  That  the  affiant  has  examined 
the  entire  trial  record  in  the  above  entitled  case  insofar  as  the  same  bears 
upon  the  history  and  introduction  of  the  said  so-called  Vanzetti  cartridges. 
Exhibit  32  and  his  examination  of  said  four  ink  marks  and  is  of  opinion 
that  said  ink  marks  in  each  of  them  were  placed  upon  said  bullets  after 
said  cartridges  went  into  the  jury-room  and  before  they  were  returned  by 
the  jury  to  the  sheriff.  The  ink  marks  as  a  matter  of  fact  must  have 
been  on  the  bullets  for  more  than  a  year  and  a  half  before  Mr.  Hamilton 
saw  them,  and  yet,  notwithstanding  this  fact,  he  made  oath  that  he  could 
tell  the  day  and  the  place  that  said  shells  were  marked  and  the  persons 
(the  jury)  who  marked  them.  This  is  to  give  an  illustration  of  what  I 
mean  by  his  “over-enthusiastic  willingness”  in  his  cause. 

In  addition  to  what  I  have  said,  Mr.  Hamilton  has  contradicted  and 
denied  the  material  allegations  sworn  to  by  Messrs.  Van  Amburgh  and 
Robinson  in  this  affidavit,  who  were  experts  for  the  Commonwealth.  He 
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has  also  contradicted  Messrs.  Burns  and  Fitzgerald,  experts,  who  were 
called  by  the  defendants  at  the  trial.  He  has  also  contradicted  the  testimony 
of  Mr.  Fitzmeyer,  a  gunsmith  who  is  in  the  employ  of  the  Iver-Johnson 
Sporting  Goods  Company,  who  after  giving  his  reason  therefor,  testified 
that  a  new  hammer  had  been  put  in  the  Berardelli  revolver.  He  also  criti¬ 
cised  the  photographs  taken  by  Mr.  Ekman,  a  photographer  of  Bridgeport, 
Connecticut,  at  the  request  of  the  District  Attorney. 

I  desire  now  to  take  up  some  of  the  principal  claims  made  by  counsel 
for  the  defendants.  Of  course  I  cannot  deal  in  this  decision  with  all  of 
them  for,  if  I  did,  it  would  be  of  tremendous  length. 

Individuality  of  the  Firing  Pin  as  Shown  in  Firing  Pin  Indentations 
ON  THE  Primer  of  Fraher  Shell  No.  4  and  the  Test  Shells  Fired  at' 
Lowell,  and  also  the  Flow-Back  of  the  Metal  Around  the  Firing 

Pin  Dent. 

The  individuality  of  the  firing  pin  indentations  made  in  the  Fraher 
shell  No.  4  and  those  made  in  the  test  shells  at  Lowell  was  argued  at  the 
hearing  on  this  motion  by  counsel  for  the  defendants  with  great  force  and 
impressiveness.  It  seemed  to  me  he  laid  more  stress  upon  that  point  than 
any  other.  I  have  therefore  given  this  claim  my  most  earnest  considera¬ 
tion. 

The  argument  would  seem  to  be  effective  as  far  as  the  Fraher  shell 
No.  4  is  concerned,  provided  the  conclusions  were  based  upon  premises 
that  rested  upon  established  facts. 

The  premises  upon  which  his  conclusion  must  rest  depends  upon  the 
fact  that  the  firing  pin  of  the  Sacco  pistol  has  such  an  individuality  that 
leaves  its  impression  or  indentation  upon  the  same  location  on  the  primer 
surface  every  time  a  cartridge  is  fired. 

This  claim  of  the  individuality  of  the  firing  pin  must  depend  upon 
the  affidavit  of  Mr.  Hamilton,  who  has  affirmed  that  there  were  five  rea¬ 
sons  for  his  giving  as  his  unqualified  opinion  that  the  Fraher  shell.  Exhibit 
4,  was  not  fired  by  the  Sacco  pistol.  Two  of  his  said  reasons  appear  in 
paragraph  A  on  page  29  of  his  affidavit,  and  paragraph  D  on  page  30. 

“A.  That  the  firing  pin  dent  Fraher  shell  Exhibit  4  is  substan¬ 
tially  in  exact  center  of  the  primer.  The  firing  pin  dent  of  test  shells 
is  off  center,  23%,  the  same  being  demonstrated  upon  photographs, 
etc.” 

Upon  this  question  of  the  individuality  of  the  Sacco  firing  pin  as 
shown  in  the  firing  pin  indentation  and  the  individuality  of  the  flow-back 
of  the  metal  around  the  firing  pin  indentation,  I  desire  to  quote  from  the 
testimony  of  Messrs.  Burns  and  Fitzgerald  that  was  given  by  them  at  the 
trial  on  the  indictments,  and  the  evidence  of  Captain  Van  Amburgh  as 
appears  in  his  affidavit. 
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Testimony  of  James  E.  Burns,  Expert  Called  by  the  Defendants  at 

THE  Trial  on  the  Indictment. 

Q.  Now,  Mr.  Burns,  I  call  your  attention  to  the  evidence  which  you 
heard  while  you  sat  beside  me  at  the  desk  last  week  with  reference  to  some 
marking  appearing  on  the  shell.  You  heard  Mr.  Van  Amburg,  as  he  testi¬ 
fied  to  some  back  flowing  of  the  metal  on  the  shells.  What  causes  that? 
A.  That  is  a  natural  cause,  subject  to  any  gun, — common. 

Q.  Kindly  tell  us  in  what  way?  A.  It  is  the  pressure  exerted 
on  the  fired  shell, — forces  against  the  face  of  the  breech  block. 

Q.  All  I  care  about, — is  it  a  usual  thing  that  occurs  in  the  ordinary 
Colt  or  any  other  gun?  A.  Sure  it  is,  yes,  sir.  The  usual  thing. 

Q.  Anything  you  care  to  say  or  add  to  that  or  in  any  way  explain  it? 
A.  You  can  get  those  marks  and  again  you  can’t  get  them,  with  the  same 
ammunition.  It  will  show  plain  with  one  cartridge  and  it  won’t  with 
another. 

Q.  Kindly  repeat  that  answer.  A.  It  will  show  with  one  cart¬ 
ridge  and  again  it  will  not  show.  It  all  depends  upon  the  pressure  exerted 
on  the  face  of  the  breech  block,  what  we  call  “ball  thrust”. 

Q.  I  am  more  concerned  with  the  situation — is  it  an  ordinary  thing 
to  occur  usually  in  guns  that  have  been  used?  A.  Yes,  sir. 

Q.  Something  was  said  also,  when  the  shells  were  shown  to  the  jury, 
that  where  the  head  of  the  point  struck  the  primer  that  one, — ^some  of 
them  appeared  to  be  off  center.  What  causes  that  to  be  off  center?  A. 
The  flow-back  of  the  primer.  It  is  practically  impossible  to  get  a  plumb 
center  blow,  owing  to  the  flow-back  of  the  primer  across  the  firing  pin  and 
the  anvil  which, — the  contour  of  the  anvil  will  not  allow  it.  It  flows  off 
one  side. 

Q.  What  do  you  mean  by  “contour  of  the  anvil”?  A.  The  anvil 
which  is  inside  of  the  primer. 

Q.  Now  I  would  like  that  made  a  little  clearer,  if  you  would.  Will 
you  just  draw  a  crude, — here  is  some  paper.  Roughly  draw  what  you 
mean  by  the  anvil.  A.  (Witness  draws  sketch.) 

Q.  Now,  what  have  you?  A.  There  (indicating)  is  a  rough 
sketch.  There  (indicating)  in  the  primer.  Here  (indicating)  is  the  anvil. 
When  the  firing  pin  strikes  here  (indicating)  there  is  a  flow-back  against 
— it  flows  back  one  side  to  the  other,  has  a  tendency  to,  owing  to  the  loose¬ 
ness  of  the  shell,  which  has  five  or  six  thousands  of  an  inch  play  in  the 
chamber,  and  again  get  two  or  three  thousands  inch  play,  and  sometimes 
five  or  six  of  the  striker, — in  the  striker  channel. 

Q.  Would  you  go  before  the  jury  and  tell  it  to  them  as  you —  A. 

They  are  all  tipped  up  now.  When  the  blow  is  struck  on  there — 

Q.  You  say  “on  there”.  What  is  “there”?  A.  On  the  center  of 
the  primer,  assuming  it  was  a  center  blow.  Here  (indicating)  is  the 
primer.  Here  (indicating)  is  the  primer  cup.  This  (indicating)  repre¬ 
sents  the  primer  inside  and  this  (indicating)  the  anvil. 
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Q.  You  mean  the  little  brass  and  copper  thing  there?  A.  Yes. 
This  is  the  cross-section,  represents  a  cross-section.  That  (indicating)  is 
the  anvil,  Winchester  anvil.  They  call  it  the  “W”  anvil.  The  support  is 
double  up  near  the  firing  pin.  This  (indicating)  is  the  anvil  here.  This 
(indicating)  is  the  priming  composition.  When  the  firing  pin  strikes  here 
(indicating)  there  is  a  set-back  to  the  shell.  The  primer  explodes,  and  the 
pressure  is  raised  from  ten  to  fifteen  thousand  pounds.  Bang!  Bang! 
This  comes  back  and  this  firing  pin  is  projected  out  45  to  50  thousandths 
of  an  inch.  I  would  have  to  verify  that.  I  have  it  in  my  own  notes.  This 
whole  thing  comes  and  flows  back.  That  is  what  causes  the  side  blow. 
Sometimes  you  will  get  it  when  it  lengthens  on  here,  and  does  not  show 
much  of  a  side  blow.  Again  it  will  flow  way  down  in  there,  with  the  same 
gun. 

Q.  Kindly  show  the  men  up  here  (indicating)  on  this  side,  that  they 
may  see.  A.  When  the  blow  is  struck  here, — this  is  the  cup  here  (indi¬ 
cating)  represents  the  cup. 

Q.  Is  that  the  primer?  A.  The  primer  of  the  cup.  The  com¬ 
ponents  of  a  primer  are  the  cup,  priming  and  the  anvil. 

Q.  Now  that  we  may  understand,  what  is  the  cup?  A.  The  cup 
is  this  outer  part,  the  cup  which  holds  the  primer  is  here  (indicating). 

Q.  The  cup  is  the  powder  or  whatever  the  composition  is?  A.  In 
this  case  it  is  chloride  of  potash,  fulminate  of  mercury,  sulphide  of  anti¬ 
mony.  And  that  is  closed  and  ignites  the  powder  and  develops  15,000 
pounds  pressure.  The  firing  pin  is  projected  there  and  held  there  with 
45  to  50.  The  striker  hits  the  blow,  the  primer  explodes,  the  priming  ex¬ 
plodes,  ignites  the  powder  and  results  into  15,000  pounds  being  developed. 
This  shell  comes  back  against  the  firing  pin.  The  projection  of  the  firing 
pin  is  from  45  to  50  thousandths  of  an  inch.  The  ball  thrust  here  of  this 
whole  shell  comes  back  with  over  a  thousand  pounds  force,  actually  a 
thousand  pounds  force;  over  a  thousand  pounds  force.  It  all  depends 
upon  the  pressure  that  is  exerted  in  the  cartridge.  The  area  of  that  cart¬ 
ridge  is  .091  of  an  inch,  and,  of  course,  that  is  again  in  direct  proportion 
to  the  pressure  to  the  square  inch  in  the  chamber. 

Q.  You  were  telling  us  about  the  anvil.  A.  The  point  of  the 
striker  strikes  this  cup,  explodes  the  primer,  ignites  the  powder  and  as  this 
shell, — primer  comes  back  against  the  firing  pin,  the  projection  is  45  to  50 
thousandths.  The  point  of  the  anvil  acts  as  an  obstruction  to  the  point  of 
the  striker  and  flows  by  it.  The  indentation,  of  course,  goes  into  the  copper 
cup.  I  forgot  to  add  that  that  copper  cup  will  vary  from  15  to  17  thou¬ 
sandths  of  an  inch  in  thickness,  so  you  see  it  is  a  thin  metal.  That  anvil 
forms  a  bridge,  and  there  is  no  give  to  it. 

The  Testimony  of  J.  Henry  Fitzgerald  at  the  Trial  of  the 

Indictment. 

Q.  I  want  to  call  your  attention  to  the  matter  of — you  were  in  court 
when  Mr.  Van  Amburg  testified?  A.  The  last  part  of  it,  I  believe. 
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Q.  Well,  take  the, — be  testified  in  substance  that  where  the  firing  pin 
struck  on  the  head  of  the  cap,  that  the  hole  was  off  center.  Will  you  state 
whether  or  not  that  is  a  condition, — to  what  extent  that  exists  in  Colt 
automatics?  A.  It  does  not  exist  in  the  Colt  automatic.  It  is  the  anvil 
in  the  primer  that  helps  to  cause  that  condition. 

Q.  Now  will  you  explain  to  the  jury  how  that  condition  comes  about? 
A.  The  center  of  the  anvil  of  the  primer  rests  within — I  think  it  is  60 
thousandths  from  the  top  of  the  primer.  When  the  firing  pin  strikes  this 
blow,  bringing  the  two  metals  together,  that  blow  would  cause  the  slippage 
of  the  shell  one  way  or  the  other  enough  to  make  that  mark  look  off  center. 

Q.  I  have  here  the  primer, — the  anvil,  I  think.  A.  This  (indi¬ 
cating)  v/ould  show  the  anvil.  When  those  two  are  brought  together — 

Q.  Would  you  step  down?  I  do  not  believe  they  can  follow  you,  step 
about  here  and  then  the  gentlemen —  A.  (Witness  steps  down  from 
the  stand.)  This  (indicating)  is  the  primer,  and  here  (indicating)  is  the 
anvil.  When  the  blow  is  struck  here(  indicating)  if  it  is  struck,  we  will 
say,  nearly  central,  as  these  two  metals  come  together,  the  anvil  is  braced 
and  it  is  liable  to  throw  the  firing  pin  one  way  or  the  other  on  the  head 
of  that  primer. 

Q.  Now,  dovvm  here  (indicating).  A.  This  (indicating)  is  the 
primer.  Inside  is  the  anvil.  When  the  blow  is  struck  here  (indicating) 
bringing  those  two  metals  together,  igniting  the  fulminate,  the  anvil,  being 
braced  in  the  center,  would  cause  the  firing  pin  to  be  thrown  a  trifle  one 
side  or  the  other.  (Witness  returns  to  the  witness  stand.) 

Q.  Mention  has  been  made  here  that  there  appears  in  shells  fired  to 
be  what  has  been  called  a  flow-back  of  the  metal  of  the  primer.  State  to 
what  extent  that  exists?  A.  Why,  that  was  nothing  strange.  That 
exists  in  all  guns  to  a  certain  extent.  It  depends  a  great  deal  on  the  hard¬ 
ness  of  the  primer. 

Q.  Does  it  in  any  way, — is  it  brought  about  in  any  way  by  the 
amount  of  percussion?  A.  By  the  pressure,  yes.  Ten  to  fifteen  thou¬ 
sand  pounds  in  the  gun  before  me. 

Q.  Whether  that  is  a  common  or  uncommon  thing  to  find  in  shells, 
such  as  are  used  in  these  automatics?  A.  It  is  a  common  thing  to  find. 

In  Cross-Examination. 

Q.  I  now  call  your  attention  to  Exhibit  33,  three  empty  shells,  and 
ask  you  if  those  are  three  Peters  shells?  A.  Three  Peters  shells. 

Q.  I  ask  you  to  examine  with  your  glass,  if  you  please,  the  mark  made 
by  the  firing  pin  in  the  base  of  the  one  Fraher,  a  Winchester  shell,  and  of 
any  one  of  the  three  Winchester  shells  fired  at  Lowell  through  the  Sacco 
gun,  noting  particularly  the  characteristic  of  the  indentation  made  in  one 
or  all  of  those  three.  A.  (Witness  examined.) 

Q.  Now,  if  you  will  please  examine  the  three  Peters  shells,  which 
are  froni  the  cartridges  fired  at  Lowell  by  Capt.  Van  Amburg,  as  to  the 
indentations  on  the  base  made  by  the  firing  pin.  Have  you  so  examined 
the  seven  shells?  A.  I  have  examined  them. 
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Q.  Do  you  notice  any  difference  in  the  flow-back  at  the  base  of  the 
three  Peters  shells  fired  at  Lowell  and  the  three  Winchester  shells  fired 
at  Lowell?  A.  (Witness  examines.)  A  difference  in  all  of  them. 

“It  is  true  that  the  firing'-pin  indentation  or  dent  on  the  Fraher 
shell  F4,  and  the  three  Loweli-Winchester  shells  are  not  in  perfect 
agreement  as  to  location.  The  location  of  a  firing-pin  indentation  does 
not  prove  that  a  certain  shell  was  or  was  not  fired  from  a  certain  gun. 
It  is  sometimes  helpful,  however,  in  connection  with  other  objective 
signs,  in  determining  this  fact.  The  location  of  a  firing-pin  indenta¬ 
tion  made  in  different  shells  by  the  same  firing-pin  will  vary  over  a 
certain  area,  the  center  of  which  area  may  be  called  the  center  of  im¬ 
pact.  The  reasons  for  such  variation  of  location  are: 

(1)  The  tolerance  between  the  firing-pin  and  the  firing  pin 
holes. 

(2)  The  difference  in  the  diameter  of  the  cartridge  and  the 
chamber  in  which  it  is  placed,  which  difference  results  in  a  certain 
looseness  of  the  fitting  of  such  cartridge  in  such  chamber. 

(3)  The  looseness  of  the  fit  of  the  slide,  that  is,  that  part  of 
the  pistol  which  houses  or  covers  the  barrel. 

(4)  The  construction  of  the  cartridge  itself.  Under  the  center 
of  the  primer  surface  is  a  hard  anvil  made  of  brass.  When  the  firing- 
pin  strikes  the  primer  surface  over  this  anvil  there  is  a  tendency  of 
the  firing-pin  to  be  deflected  to  one  side.  In  the  Sacco  pistol  the  space 
between  the  firing-pin  and  the  firing-pin  hole  is  .007  inch,  which  means 
that  the  firing-pin  can  move  a  distance  of  .007  of  an  inch  within  the 
circular  rim  of  the  firing-pin  hole. 

In  a  Colt  automatic  pistol  the  difference  between  the  cartridge  di¬ 
ameter  and  the  diameter  of  the  chamber,  into  which  the  cartridge  fits,  must 
not  be  less  than  .005  of  an  inch,  in  order  to  provide  easy  entrance  of  the 
cartridge  into  said  chamber.  This  difference  of  diameter  causes  some  play 
between  the  cartridge  and  the  chamber.  The  slides  of  the  Sacco  pistol 
is  very  loose  fitting  and  moves  very  noticeably  when  the  receiver  is 
grasped  in  one  hand  and  the  slide  in  the  other.  When  the  firing-pin  within 
its  rim,  the  cartridge  within  its  chamber  and  the  barrel  combine  in  move¬ 
ment,  there  is  a  tendency  to  throw  the  point  of  impact  of  the  firing-pin  off 
center  so  far  as  the  cartridge  is  concerned.  These  movements  are  demon¬ 
strable  to  any  one  examining  the  pistol  with  a  cartridge  in  place  in  the 
chamber.  The  action  of  the  firing-pin  when  it  strikes  the  primer  surface 
above  the  anvil  can,  of  course,  not  be  shown  in  court,  but  the  action  of 
said  anvil,  above  described  in  throwing  the  firing-pin  off  center,  is  no  less 
certain.  The  court  will  perceive  that  the  dents  made  in  the  primers  of  the 
Winchester  and  Peters  shells  known  to  have  been  fired  in  the  Sacco  pistol 
at  Lowell,  show  a  variation  in  location. 

Inasmuch  as  all  of  these  shells  were  fired  from  the  same  pistol,  it  is 
clearly  demonstrated  how  slight  evidence  the  location  of  the  indentation  is 
in  the  determination  of  the  particular  pistol  from  which  a  shell  was  fired. 
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If  it  were  possible  to  have  a  large  number  of  shells  for  comparison  I  am 
convinced  that  the  indentations  would  vary  widely  in  location,  although 
they  would  be  within  a  certain  area,  depending  on  the  factors  I  have  above 
mentioned.’’ 

Now  then,  in  regard  to  this  issue  of  the  individuality  of  the  firing-pin 
indentation  as  indicating  the  particular  firing  pin  that  made  it,  and  the 
flow-back  around  the  firing  pin  indentation,  there  are  three  experts  who 
have  testified  or  affirmed  on  this  question,  one  called  by  the  Commonwealth 
and  two  called  by  the  defendants  at  the  trial  on  the  indictment,  who  do  not 
agree  with  Mr.  Hamilton, 

In  this  important  question  the  thought  has  often  come  to  my  mind, — 
Why  did  Messrs.  Burns  and  Fitzgerald  testify  against  the  interest  of  the 
defendants,  if  there  was  such  an  individuality  in  regard  to  the  location  of 
the  firing  pin  indentation  as  is  claimed  by  Mr.  Hamilton?  When  I  con¬ 
sider  the  fact  that  this  very  Sacco  pistol  went  through  the  inspection  room 
over  which  Mr.  Fitzgerald  had  charge,  and  all  other  pistols  manufactured 
by  the  Colt’s  Patent  Firearms  Co.,  it  would  seem  almost  incredible  that  he 
did  not  know  whether  or  not  there  was  any  individuality  about  the  location 
of  the  firing-pin  indentation  and  of  the  flow-back  of  the  metal  around  the 
firing  pin  indentation.  Mr.  Fitzgerald  was  dealing  with  a  pistol  made  by 
the  Colt  Company,  a  company  that  he  had  worked  for  for  years.  In  addition 
to  this  fact,  the  reasons  given  by  the  three  experts  on  this  subject,  have 
convinced  me  that  the  defendants  have  not  maintained  by  a  fair  preponder¬ 
ance  of  the  evidence  that  there  is  any  individuality  in  the  location  of  the 
firing  pin  indentation  on  the  primer  or  in  the  flow-back  of  the  metal  around 
the  firing  pin  indentation,  as  affirmed  by  Mr.  Hamilton. 

Individuality  of  a  Gouge  or  Imperfection  Near  the  End  of  the  Firing 
Pin  in  the  Sacco  Pistol  as  Shown  in  the  Firing  Pin  Indentation  of 
Fraher  Shell  No.  4  and  the  Winchester  Shells  and  Others  Fired  at 

Lowell  by  the  Sacco  Pistol, 

Upon  this  question  I  find  that  an  exceedingly  important  issue  has  been 
raised.  Although  again  the  experts  disagree  upon  the  issue,  the  court  has 
been  able  to  make  some  observations,  not  only  with  the  naked  eye  but  also 
with  a  strong  magnifying  glass.  That  there  is  a  gouge,  defect  or  imperfec¬ 
tion  on  the  end  of  the  firing  pin  in  the  Sacco  pistol  there  is  no  dispute  be¬ 
tween  the  experts,  but  whether  or  not  the  same  gouge  or  defect  appears 
as  an  impression  or  ridge  in  the  firing  pin  indentation  on  the  Fraher  shell, 
Exhibit  4,  and  the  Winchester  and  other  shells  fired  at  Lowell  by  the  Sacco 
pistol,  is  in  dispute.  In  other  words,  do  the  same  impressions  or  ridges  on 
the  Winchester  shells  that  are  known  to  have  been  fired  by  the  Sacco  pistol 
at  Lowell,  appear  upon  the  firing  pin  indentation  in  the  Fraher  shell  Ex. 
4  so  that  it  establishes  the  identity  of  the  pistol  that  fired  the  Fraher  shell. 
Exhibit  4. 

Captain  Van  Amburgh  and  Mr.  Robinson  have  affirmed  that  this  gouge 
or  defect  near  the  end  of  the  firing  pin  in  the  Sacco  pistol  establishes  the 
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fact  that  the  Sacco  pistol  fired  the  Fraher  shell,  Exhibit  4,  because  a  dis¬ 
tinct  ridge  that  appears  on  each  of  the  Winchester  shells  fired  at  Lowell 
by  the  Sacco  pistol,  appears  also  upon  said  Fraher  shell.  Exhibit  4. 

Mr.  Hamilton,  while  admitting  that  the  Winchester  test  shells  fired  at 
Lowell  show  an  imperfection  in  the  firing  pin  dent,  affirms  that  the  same 
kind  of  an  imperfection  does  not  appear  in  the  firing  pin  dent  on  the 
Fraher  shell.  Exhibit  4.  Because  of  this  difference  Mr.  Hamilton  affirms 
that  the  Sacco  pistol  did  not  fire  Fraher’s  shell.  Exhibit  4. 

Because  of  the  importance  of  this  particular  issue  I  desire  to  quote 
what  both  Mr.  Hamilton  and  Captain  Van  Amburgh  have  affirmed  in  their 
affidavits  upon  this  subject. 

Affidavit  of  Mr.  Hamilton. 

“The  imperfection  in  the  face  of  the  firing  pin  just  below  the  point  of 
the  firing  pin,  as  heretofore  referred  to,  should  and  does  register  itself 
upon  and  in  the  firing  pin  dent.  If  the  Fraher  shell,  F4,  appearing  at  the 
very  left-hand  corner  of  page  16  of  the  album,  was  fired  through  the  same 
automatic  pistol  as  fired  the  three  Lowell  test  shells  appearing  also  on 
page  16  of  the  album,  then  the  imperfection  in  the  firing  pin  should  register 
itself  upon  all  four  shells  the  same. 

“An  examination  of  the  four  shells  appearing  upon  page  16  of  the 
album  fails  to  reveal  that  said  imperfection  in  said  firing  pin  had  regis¬ 
tered  upon  all  of  said  four  shells  in  the  same  manner. 

“An  examination  of  the  Fraher  shell,  F4,  on  said  page  16  of  the  album, 
shows  an  imperfection  at  the  right  interior  of  the  dent  .60  of  an  inch  long 
when  measuring  the  cord  of  the  arc  of  the  imperfection,  said  imperfection 
appearing  in  said  photograph  as  a  semi-circular  dark  line  at  the  right  of 
the  center  of  the  said  firing  pin  dent. 

“An  examination  of  all  three  of  the  test  shells  appearing  on  page  16 
of  the  album,  test  shell  Exhibit  1,  test  shell  Exhibit  2  and  test  shell  Exhibit 
3,  shows  an  imperfection  in  the  firing  pin  dent  as  follows :  An  imperfec¬ 
tion  .25  of  an  inch  long  that,  measuring  the  cord  of  the  arc  begins  at  two 
o’clock  and  extends  to  about  3.30  and  is  one-half  the  width  of  the  imper¬ 
fection  appearing  upon  the  Fraher  shell,  Exhibit  4.” 

For  the  reasons  herein  assigned  Mr.  Hamilton  affirms  positively  that 
the  Fraher  shell.  Exhibit  4,  was  not  fired  by  the  Sacco  pistol. 

Affidavit  of  Captain  Van  Amburgh. 

Captain  Van  Amburgh  refers  to  page  18,  paragraph  3,  of  Mr.  Hamil¬ 
ton’s  affidavit,  as  follows : 

“In  this  paragraph  Mr.  Hamilton  refers  to  a  score  or  curve  appear¬ 
ing  near  the  end  of  the  firing  pin  in  the  Sacco  pistol.  This  score  may  be 
seen  without  the  aid  of  a  microscope.  On  April  21,  1923,  the  firing  pin 
was  photographed  in  my  presence  and  under  my  direction  at  the  Massa¬ 
chusetts  Institute  of  Technology  and  the  resulting  picture  is  hereto  an- 
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nexed  and  marked  Exhibit  A.  This  score  was  undoubtedly  caused  by  the 
particular  machine  operation  which  formed  the  point  of  the  firing  pin  at 
the  factory  where  said  pin  was  made.  It  extends  partly  around  the  cir¬ 
cumference  of  the  pin  at  a  distance  .16  of  an  inch  around  the  extreme  end 
of  the  pin. 

“The  width  of  the  score  at  its  widest  point  is  .0047  of  an  inch.  A  score 
of  such  a  character  is  certain  to  register  itself  in  the  indentation  made  by 
the  firing  pin  in  shells  fired  from  the  Sacco  pistol. 

“I  have  examined  microscopically  the  firing  pin  indentations  in  the 
three  Lowell-'WTnchester  shells  and  in  Fraher  shell  F4.  In  each  of  these 
indentations  a  sharp  ridge  raised  above  the  general  surface  of  the  indenta¬ 
tion  is  clearly  outlined. 

“Photographs  of  the  firing  pin  indentations  on  Lowell-Winchester 
shells,  Nos.  1,  2  and  3,  and  the  Fraher  shell  F4  were  taken  under  my  di¬ 
rection  and  in  my  presence  at  the  Massachusetts  Institute  of  Technology 
on  April  21,  1923 ;  Copies  of  the  pictures  so  taken  are  hereto  annexed  and 
marked  respectively  Exhibits  B,  C,  D  and  E.  In  each  of  these  pictures  a 
distinct  ridge  is  visible  in  the  primer  indentation  on  the  left  side  of  inden¬ 
tation.  Inasmuch  as  the  objects  in  said  pictures  are  transposed  from  left 
to  right  in  the  process  of  photographing,  these  ridges  must  be  understood 
to  be  on  the  right  side  of  the  indentation.  They  are  shown  in  the  various 
pictures  in  the  light  spots  in  the  indentations  where  the  light  was  focussed 
upon  them. 

“The  measurements  of  said  ridges  on  said  shells  are  as  follows ; 


Length 

Width 

Lo  well-W  inchester 

No. 

1 

.040 

.0043 

Lo  well-W  inchester 

No. 

2 

.041 

.0047 

Lowell-W  inchester 

No. 

3 

.041 

.0050 

Fraher  F4 

.040 

.0050 

“These  ridges  show  irregular  outlines  and  the  two  side  lines  and  the 
width  measurements  were  taken  at  the  point  of  the  widest  separation  of 
side  lines.  The  peculiarity  of  outline,  however,  is  similar  in  each  ridge. 
The  curve  of  each  ridge  is  identical  and  the  measurements  of  length  were 
taken  along  cord  of  the  arc.  I  have  ascertained  from  the  ejector  and  ex¬ 
tractor  marks  the  exact  position  which  shell  occupied  in  the  chamber  of 
the  pistol  at  the  time  it  was  fired. 

“Having  in  mind  the  score  on  the  firing  pin  of  the  Sacco  pistol,  I  am 
able  to  state  positively  that  these  ridges  appearing  on  the  three  Lowell- 
Winchester  shells  and  on  Fraher’s  shell  F4  were  caused  by  the  score  on 
the  firing  pin  of  said  Sacco  pistol.” 

Captain  Van  Amburgh  further  affirms; 

“Mr.  Hamilton  states  that  the  cord  measurement  of  the  ridge  on 
Fraher  shell  F4  is  .60  inch  in  length  and  later  on  page  29  states  the  cord 
measurement  of  the  ridges  on  the  three  Lowell-Winchester  shells  is  .25 
inch  in  length.  In  fairness  to  Mr.  Hamilton  I  must  assume  that  said 
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measurements  were  made  not  from  the  original  shells  but  from  the  photo¬ 
graphs  appearing  on  either  pages  12  or  16  of  his  photograph  album.” 

Mr.  Hamilton  also  says  that  the  imperfection  extended  nearly  half 
way  around  the  firing  pin,  but  upon  my  observation  it  appears  to  be  short 
of  the  length  given  by  him. 

With  experts  disagreeing  as  do  Captain  Van  Amburgh  and  Mr.  Hamil¬ 
ton,  on  this  particular  issue,  I  must  use  my  best  judgment  as  I  am  able  to 
from  my  own  observation,  and  from  that  observation  I  am  not  convinced 
that  the  claim  of  Mr.  Hamilton  is  correct.  Therefore,  on  this  particular 
issue  I  find  as  a  fact  that  the  defendants  have  not  maintained  the  burden 
of  proof  that  the  law  requires. 

The  Individuality  of  Ejector  Marks  Made  on  Fraher  Shell  F4  and 
Shells  Fired  at  Lowell  and  Impressions  Made  on  the  Base  and  the 
Surface  of  Shells  When  Thrown  Back  Against  the  Breech  Block. 

At  the  time  when  automatic  pistols  are  fired,  the  base  and  primer  of 
the  cartridge  recoil  against  the  breech  block  with  such  force  that  the  harder 
steel  surface  of  the  breech  block  imprints  upon  the  softer  metal  of  the 
cartridge  base  all  irregularities  in  the  surface  of  the  breech  block.  The 
extent  and  degree  of  these  imprints  or  impressions  depend  upon  the  hard¬ 
ness  of  the  metal  of  the  cartridge  surface  and  the  degree  of  pressure  ex¬ 
erted  at  the  time  of  the  explosion.  During  the  process  of  the  manufacture 
of  breech  blocks  they  have  peculiarities  such  as  file  marks  and  cutter  marks 
upon  them  which  possess  a  distinct  individuality  which  registers  upon  the 
softer  primer  surface  of  a  cartridge  fired  in  that  pistol.  All  the  experts 
agree  upon  the  individuality  of  these  breech  block  impressions  made  upon 
the  primer  surface  of  cartridges. 

On  this  account  pages  have  been  prepared  by  the  experts,  in  which 
comparisons  have  been  made  between  the  breech  block  impressions  upon 
the  Fraher  shell.  Exhibit  4,  and  the  test  shells  fired  at  Lowell.  With  the 
innumerable  impressions  that  appeared  upon  the  surface  and  the  base  of 
the  different  shells  it  v/ould  be  impracticable  for  me  to  attempt  even  to 
describe  them  and  to  compare  them  with  each  other.  Suffice  it  to  say  that 
the  experts  for  the  Commonwealth — Captain  Van  Amburgh  and  Mr.  Robin¬ 
son — and  Mr.  Hamilton,  the  expert  for  the  defendants,  do  not  agree  upon 
this  issue. 

The  same  thing  is  true  in  regard  to  the  ejector  marks,  that  is,  marks 
that  are  made  upon  the  rim  of  the  shell  when  it  is  ejected  from  the  cham¬ 
ber.  The  experts  cannot  agree  upon  this  question  and,  in  fact,  they  seem 
unable  to  agree  upon  any  single  material  and  important  issue. 

Why  is  it  that  they  cannot  agree?  In  cases  of  such  tremendous  im¬ 
portance  can  we  attribute  perjury  or  malice  to  these  two  men,  both  of 
whom  were  selected  by  the  United  States  Ordnance  Department  at  Wash¬ 
ington  during  the  late  -war, — Captain  Van  Amburgh,  whose  duty  it  was  to 
test  the  ballistic  properties  of  cartridges  and  to  daily  test  and  observe  the 
Colt  automatic  pistol  made  by  the  Colt’s  Patent  Firearms  Company,  and 
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Mr.  Robinson,  who  was  appointed  by  said  Ordnance  Department  on  a  spe¬ 
cial  commission  to  study  the  methods  of  small  arms  manufacture  in  the 
prominent  plants  throughout  England,  France,  and  Italy  ?  So  far  as  I  am 
concerned  I  cannot  force  myself  to  come  to  that  conclusion.  I,  therefore, 
find  that  Mr.  Hamilton’s  claim  on  this  issue  has  not  been  sustained,  and, 
therefore,  the  burden  of  proof  that  the  law  placed  upon  these  defendants 
has  not  been  maintained. 

New  Hammer  in  Vanzetti’s  Revolver. 

Mr.  Hamilton  affirmed  that  a  new  hammer  could  not  have  been  put 
into  the  Vanzetti  revolver  because  a  screw  head  was  in  perfect  condition; 
in  other  words,  because  the  screw  slot  of  the  screw  did  not  bear  marks  of 
screw  driver  pressure  and,  therefore,  Mr.  Fitzmeyer,  a  gunsmith  in  the 
employ  of  the  Iver  Johnson  Sporting  Goods  Co.,  could  not  have  put  a  new 
hammer  into  the  Vanzetti  revolver.  According  to  the  affidavit  of  Mr.  Harn- 
ilton  this  is  so,  because  a  new  hammer  could  not  have  been  put  into  this 
revolver  without  leaving  marks  upon  the  screw  slot. 

In  my  judgment  that  might  depend  upon  several  things.  It  might 
depend  upon  the  quality  and  kind  of  screv/  that  was  used,  the  depth  of  the 
slot  and  the  fit  of  the  screw  driver.  If  the  screw,  as  claimed  by  Mr.  Ham¬ 
ilton,  was  originally  screwed  into  said  revolver  without  any  perceptible 
mark  on  its  slot,  at  the  factory,  then  that  shows  it  can  be  done  at  any  rate 
once  by  an  expert.  If  it  can  be  done  once  by  one  expert  why  can  it  not  be 
done  just  as  well  by  another?  In  other  words,  if  it  can  be  done  by  an  ex¬ 
pert  at  the  Colt  factory  without  marking  the  slot  of  the  screw,  why  could 
not  Mr.  Fitzmeyer  do  the  same  thing  at  the  Iver  Johnson  Sporting  Goods 
Company’s  place  of  business?  It  must  be  remembered  it  is  not  the  case  of 
a  layman  who  is  obliged  to  use  the  only  screw  driver  that  he  has  at  his 
command  and  who  uses  it  irrespective  of  how  poorly  it  may  fit. 

But  it  may  be  claimed  that  the  screw  might  have  been  rusted  in  so 
that  it  might  have  required  considerable  pressure  in  order  to  remove  it. 
Again,  would  there  not  be  a  greater  probability  with  a  cheap  revolver  that 
the  screw  may  have  become  somewhat  loosened  from  the  great  shock  that 
all  the  component  parts  of  a  revolver  receive  at  the  time  of  explosion,  for 
it  must  be  remembered  that  the  pressure  at  that  time  developed  varies 
between  12,000  and  15,000  pounds  to  the  square  inch. 

Still  further,  suppose  the  screv/  was  rusted  in  so  that  the  slot  was 
more  or  less  marked,  does  it  follow  that  Mr.  Fitzmeyer  may  not  have  used 
a  new  screw  in  order  to  complete  a  good  job?  A  new  screw  certainly 
would  not  be  very  expensive. 

There  is  one  more  fact  to  which  I  desire  to  refer  on  this  subject.  This 
question  of  a  new  hammer  in  the  Vanzetti  revolver  was  thoroughly  tried 
out  at  the  trial  on  these  indictments.  It  is  a  very  significant  fact  to  me 
that  Messrs.  Burns  and  Fitzgerald,  who  testified  at  the  trial,  never  knew 
the  importance  of  the  fact  that  the  screw  slot  bore  no  screw  driver  marks. 
They  probably  knew  that  what  had  been  done  by  one  expert  gunsmith  could 
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be  done  equally  well  by  another.  It  is  further  significant  that  there  is  no 
affidavit  from  either  of  these  experts  that  they  ever  noticed  the  condition 
of  the  screw  slot  and  also  that  its  present  condition  would  indicate  that 
no  new  hammer  had  been  put  into  the  Vanzetti  revolver. 

Taking  into  consideration  all  the  evidence,  I  am  of  the  opinion  that 
I  would  not  be  warranted  in  finding  that  Mr.  Fitzmeyer  did  not  know  what 
the  fact  was  when  he  testified  that  a  new  hammer  had  been  put  into  the 
Vanzetti  revolver.  Again  I  am  compelled  to  find  that  Mr.  Hamilton  has 
not  proved  by  a  fair  preponderance  of  the  evidence  his  allegations  in  the 
affidavit  that  pertains  to  this  issue. 

There  are  many  other  matters  and  things  to  which  I  might  refer 
that  are  involved  in  this  motion,  but  it  would  seem  to  be  to  no  useful  pur¬ 
pose.  Suffice  it  to  say  that  after  nearly  five  months  consideration  and  de¬ 
liberation  in  respect  to  this  motion  and  the  others  for  a  new  trial,  with 
my  entire  time  devoted  to  them  during  this  period,  I  have  taken  into  con¬ 
sideration  every  material  fact  that  had  any  bearing  upon  these  motions 
and  I  have  tried  to  decide  them  in  accordance  with  my  best  judgment. 

The  foregoing  decision  is  the  last  upon  the  motions  for  new  trials 
now  pending  before  me  that  I  am  called  upon  to  decide.  Again  I  wish  to 
restate  what  I  have  said  in  a  former  decision,  that  it  should  always  be 
borne  in  mind  that  I  am  now  dealing  with  motions  to  set  aside  the  verdicts 
of  the  jury.  Under  the  law  of  this  Commonwealth,  juries  are  the  sole 
and  only  judges  of  the  facts.  The  law  scrupulously  provides  that  the 
judges  shall  have  nothing  to  do  whatsoever  with  the  determination  of  the 
facts.  The  jury  in  these  cases  have  determined  the  facts  by  their  verdicts, 
and  their  verdicts  under  the  law  of  this  Commonwealth,  should  stand, 
unless  the  Court  should  find  that  the  newly  discovered  evidence  upon  which 
the  motions  for  new  trial  are  based,  demand  it. 

But  before  any  judge  would  be  warranted  in  so  doing,  he  must  be 
cautious  that  he  is  controlled  by  the  sound  principles  of  the  law,  for  it 
m.ust  be  remembered  that  the  Commonwealth  has  rights  in  these  verdicts 
that  equal  those  of  the  defendants,  and,  therefore,  the  judge  should  stand 
between  these  parties,  guarding  securely  the  rights  of  each,  and  determine 
that  no  injustice  shall  be  done  to  either. 

It  should  also  be  remembered  that  in  the  motion  now  pending  before 
me  I  am  not  asked  to  set  aside  the  verdicts  because  they  were  against  the 
evidence  and  the  weight  of  the  evidence.  A  motion  to  that  effect  was 
denied  some  time  ago.  What  I  am  now  asked  to  do  is  to  set  aside  these 
verdicts  on  the  ground  of  newly  discovered  evidence. 

The  affidavits  upon  which  some  of  these  motions  for  new  trials  were 
based,  were  obtained  in  such  a  manner  and  under  such  circumstances  that 
they  were  absolutely  unworthy  of  belief  while  the  others  did  not  have  that 
weight  and  degree  of  proof  that  would  warrant  me  in  setting  aside  the 
jury’s  verdicts  that  they  rendered  under  their  solemn  oaths. 

Of  course  I  could  set  aside  these  verdicts  by  yielding  to  sentiment  and 
sympathy  for  the  unfortunate  and  by  sacrificing  the  rights  of  the  Com¬ 
monwealth,  but  if  I  should  so  do  my  decision  would  not  rest  upon  sound 
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judgment  or  reason  nor  controlled  by  law.  Therefore,  it  becomes  my 
solemn  duty  to  see  to  it  that  the  law  reigneth  supreme,  for  upon  the  law 
and  obedience  to  law  must  depend  the  peace,  safety  and  security  of  the 
people  of  the  Commonwealth. 

For  the  reasons  herein  given  and  others  not  herein  specifically  set 
forth,  the  fifth  supplementary  motion  for  new  trials  based  upon  all  affi¬ 
davits  filed  is  herein  and  hereby  denied. 

WEBSTER  THAYER, 

Justice  of  the  Superior  Court. 

March  26th,  1924. 


(Filed  October  1,  1924) 
A  true  copy :  Attest 


R.  B.  Worthington, 

Clerk. 


Commonwealth  of  Massachusetts 

Superior  Court 
Criminal  Session 

Commonwealth  op  Massachusetts 


Norfolk,  ss. 

Nos.  5545  and  5546 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Order  Extending  Time  for  Filing  Claim  of  Exceptions  and  Bill  of 

Exceptions. 

The  time  for  the  Defendants,  and  each  of  them,  in  the  above  entitled 
cause  to  file  their  Claim  of  Exceptions  and  Bill  of  Exceptions  to  the  various 
memoranda,  or  opinions,  and  orders  or  decisions  in  the  above  entitled 
causes,  filed  on  the  first  day  of  October,  1924,  and  listed  as  follows:  to  wit: 

(1)  Decision  on  defendants’  requests  for  rulings  on  first  supple¬ 
mentary  motion  for  new  trial. 

(2)  Decision  on  defendants’  requests  for  rulings  on  fifth  supple¬ 
mentary  motion  for  new  trial. 

(3)  Memorandum  and  decision  denying  first  supplementary  (Rip¬ 
ley)  motion  for  new  trial  and  supplementary  motion  thereto  sup¬ 
ported  by  Daley  affidavit. 
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(4)  Memorandum  and  decisions  denying  second  supplementary 
(Gould-Pelzer)  motion  for  new  trial. 

(5)  Memorandum  and  decision  denying  third  supplementary  (Good- 
ridge)  motion  for  new  trial. 

(6)  Memorandum  and  decision  denying  fourth  supplementary 
(Andrews)  motion  for  new  trial. 

(7)  Memorandum  and  decision  denying  fifth  supplementary  (Hamil¬ 
ton)  motion  for  new  trial. 

(8)  Memorandum  and  decision  denying  fifth  supplementary  motion 
for  new  trial  on  the  Proctor  affidavit. 

is  hereby  extended  from  the  seventh  day  of  November,  1924,  up  to  and 
inclusive  of  the  twenty-first  day  of  November,  1924. 

Dated  this  6th  day  of  November,  1924. 

WEBSTER  THAYER, 

Justice  of  Superior  Court. 

Th  above  order  is  hereby  assented  to. 

H.  P.  Williams, 

District  Attorney  of  Norfolk  and  Plymouth  Counties.  ’ 


Commonwealth  of  Massachusetts 
Norfolk,  ss.  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Substituted  Claim  of  Exceptions. 

And  now  come  Nicola  Sacco  and  Bartolomeo  Vanzetti,  the  respective 
defendants  in  the  above  entitled  cases,  and  each  for  himself,  and  also  joint¬ 
ly,  claim  the  following  exceptions  to  the  decision,  findings,  rulings  and  re¬ 
fusal  to  rule  of  the  court,  upon  their  several  motions  for  a  new  trial. 

A. 

In  reference  to  the  rulings,  refusals  to  rule,  and  findings  on  the  so- 
called  Ripley  Motion : 
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1 .  To  the  denial  of  requests  for  rulings,  Nos.  13,  14  to  54,  inclusive, 
(excepting  160  and  the  partial  denial  of  request  No.  16. 

2 .  To  the  omission  of  the  court  to  make  any  findings  one  way  or  the 
other  on  certain  questions  of  fact  material  to  the  determination  of 
the  questions  of  law  presented  by  this  Motion  and  by  the  requests 
for  rulings. 

If  the  paper  filed  by  the  court  in  connection  v/ith  this  Motion,  and 
entitled  “Decision  on  Ripley  Motion”,  is  a  part  of  the  record  in  this  case, 
or  can  for  any  reason  be  considered  by  the  Supreme  Judicial  Court' for  the 
Commonwealth,  then  each  of  the  defendants  excepts  to  the  following  state¬ 
ments  therein. 

3.  To  the  paragraph  beginning,  “This  might  be  better  understood” 
and  ending  “See  Warren  V.  Spencer  Water  Company,  143  Mass. 
155-165”, — on  the  ground  that  the  same  are  inconsistent  with  the 
defendants’  requests  for  rulings,  9,  10  and  11  and  indicate  that 
said  requests  were  not  in  fact  adopted  or  followed  by  the  Court ; 
and  to  the  refusal  of  the  court  to  adopt  said  requests  as  rules 
of  decision. 

4 .  To  all  the  matter  contained  under  the  heading,  “Finding  of  facts” 
and  to  each  and  every  statement  therein  separately  on  the  ground 
that  the  matter  contained  under  that  head  does  not  properly 
consist  of  findings  of  fact,  but  is  an  argument  on  the  law  and  the 
facts  combined,  and  that  many  of  the  statements  of  fact  therein 
are  not  based  upon  or  warranted  by  any  evidence  or  fair  in¬ 
ference  from  any  evidence;  and  that  some  of  said  statements  of 
fact  are  inconsistent  with  others  ;  and  some  of  said  statements  of 
fact  are  irrelevant,  as,  for  instance,  the  statement  that  Ripley 
“never  intended  to  prejudice  in  any  manner  the  rights  of  the 
defendants”. 

5.  Without  limiting  the  scope  of  the  previous  exception,  the  de¬ 
fendants  except  to  the  following  statement,  under  said  heading 
“Finding  of  Facts”,  to  wit,  “If  this  principle  of  interpretive  evi¬ 
dence  is  essential  in  establishing  the  existence  or  non-existence  of 
certain  facts  in  human  investigations,  then  the  McAnarney  affi¬ 
davit  should  be  considered  with  the  greatest  care  and  caution, 
before  the  honor,  reputation  and  the  memory  of  said  Ripley 
should  be  besmirched  or  tarnished  with  acts  of  misconduct  while 
serving  as  foreman  of  the  jury  in  these  cases.”  The  motion  in 
question  in  no  way  involved  the  reputation  or  memory  of  said 
Ripley,  and  in  no  wise  tended  and  nothing  was  said  in  support 
thereof,  tending  in  any  way  to  besmirch  or  tarnish  his  memory. 
It  was  simply  that  Ripley,  without  evil  intention,  did  an  act  which 
deprived  these  defendants  of  a  fair  trial  under  the  laws  and  con¬ 
stitution  of  the  Commonwealth  and  of  the  United  States. 
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6 .  Also  to  the  statement  or  ruling  beginning  “If  these  remarks  were 
made  by  the  said  Ripley”  and  ending  “Then  the  defendants  have 
failed  by  a  fair  preponderance  of  the  evidence  to  establish  these 
facts  or  the  truth  of  the  allegations  set  forth  in  the  Ripley  motion 
and  affidavits  accompanying  same;”  and  to  the  statement  imme¬ 
diately  following  the  same. 

7 .  To  the  statement  “The  other  ten  jurors  have  made  oath  substan¬ 
tially  to  the  same  statements”,  as  being  wholly  unwarranted  by 
the  affidavits  of  the  other  jurors. 

8 .  To  the  finding  beginning  “I  therefore  find  that  the  mere  produc¬ 
tion  of  the  Ripley  cartridges”  and  ending  “or  either  of  them;” 
and  to  the  paragraph  immediately  following  the  same. 

9 .  To  the  omission  of  the  court  to  state  all  the  findings  of  fact 
upon  which  his  decision  was  based,  as  indicated  in  the  last  para¬ 
graph  of  said  paper  under  the  heading  “Decision”. 

B. 

To  the  decision,  refusals  to  rule,  rulings  and  findings  on  the  so-called 
Hamilton  and  Proctor  Motions  as  follows: 

10.  To  the  over-ruling  of  said  Motions. 

11.  To  the  refusal  of  the  defendants’  requests  1  to  9,  inclusive. 

12 .  To  the  refusal  to  give  requests  10,  12,  14  and  15. 

13 .  To  the  refusal  to  give  that  part  of  request  No.  16  which  the  court 

refused  to  give. 

14.  To  the  refusal  to  give  request  No.  17. 

15.  To  the  refusal  to  give  request  No.  18,  or  to  pass  upon  the  same 

at  all. 

16.  To  the  refusal  to  give  requests  Nos.  19,  20,  21,  22  and  23,  or  to 
pass  upon  the  same  at  all. 

17.  To  the  omission  to  make  any  findings  of  fact  on  the  so-called 
Hamilton  Motion ;  that  is  to  say,  the  motion  based  upon  the  sev¬ 
eral  affidavits  of  Hamilton. 

If  the  paper  filed  by  the  Court  in  connection  with  this  motion  and  en¬ 
titled  “Decision  and  Finding  of  Facts  on  Fifth  Supplementary  Motion” 
is  a  part  of  the  record  in  this  case  or  can  for  any  reason  be  considered  by 
the  Supreme  Judicial  Court  for  the  Commonwealth,  then  each  of  the  de¬ 
fendants  excepts  to  the  following  portions  thereof. 

18.  To  the  statement  on  page  9: 

“Much  evidence  was  introduced  at  the  trial  before  the 
jury  by  both  the  Commonwealth  and  the  defendants  that  re- 
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;  lated  directly  to  issues  that  have  been  raised  under  these 

motions  and  their  accompanying  affidavits  which  is  now 
claimed  to  be  newly  discovered  evidence.” 

If  this  statement  means  that  any  evidence  was  introduced  at  the 
trial  on  these  issues  of  the  same  kind  that  is  furnished  by  the 
affidavit,  the  defendants  except  to  it  as  inconsistent  with  the  fact, 
which  is  that  no  evidence  based  upon  the  use  of  high  powered 
microscopes  was  introduced  at  the  trial  on  these  issues. 

19.  The  defendants  object  and  except  to  the  statement  on  page  13: 

“The  ink  marks  as  a  matter  of  fact  must  have  been  on 
the  bullets  for  more  than  a  year  and  a  half  before  Mr.  Ham¬ 
ilton  saw  them,  and  yet,  notwithstanding  this  fact,  he  made 
oath  that  he  could  tell  the  day  and  the  place  that  said  shells 
were  marked  and  the  persons  (the  jury)  who  marked  them. 
This  is  to  give  an  illustration  of  what  I  mean  by  his  ‘over- 
enthusiastic  willingness’  in  his  cause.” 
as  being  an  unfair  interpretation  of  Hamilton’s  testimony  and 
an  unfair  argument  therefrom. 

20.  To  that  portion  of  the  document  beginning  on  page  14  and  en¬ 
titled  : 

“Individuality  of  the  Firing  Pin  as  Shown  in  Firing  Pin 
Indentations  on  the  Primer  of  Fraher  Shell  No.  4  and 
THE  Test  Shells  Fired  at  Lowell,  and  Also  the  Flow- 
back  OF  THE  Metal  Around  the  Firing  Pin  Dent.” 
as  being  unfair  dealing  with  the  evidence  especially  in  view  of 
the  fact  that  the  Court  declined  to  permit  the  firing  of  further 
shells  with  the  Sacco  pistol  which  it  was  claimed  by  the  defen¬ 
dants  would  have  shown  a  uniformity  in  the  position  of  the  fir¬ 
ing  pin  dents  in  the  primer. 

21.  To  the  concluding  sentence  of  said  document. 

If  the  paper  filed  by  the  Court  in  connection  with  this  motion  and  en¬ 
titled  “Decision  on  Affidavit  of  William  H.  Proctor”  is  a  part  of  the  record 
in  this  case,  or  can  for  any  reason  be  considered  by  the  Supreme  Judicial 
Court  for  the  Commonwealth,  then  each  of  the  defendants  excepts  to  the 
following  statements  therein. 

22 .  To  the  entire  paper  and  all  of  the  statements  therein  as  an  argu¬ 
ment  on  the  law  and  facts  combined. 

23 .  Without  limiting  the  previous  exception,  to  the  use  of  the  word 
“framed”  in  said  paper  in  characterizing  the  said  motion  and  the 
contention  of  the  defendants  in  reference  thereto. 

24.  To  the  attitude  of  the  court  as  disclosed  in  the  second  paragraph 
of  said  paper  and  throughout  the  same  in  treating  the  motion  as 
a  proceeding  against  the  District  Attorney  and  his  assistant. 
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25.  To  the  fallacious  reasoning  of  the  court  ending  with  the  state¬ 
ment  “Again  I  ask  if  Captain  Proctor  found  no  facts  that  caused 
him  to  believe  that  the  mortal  bullet  passed  through  the  Sacco 
pistol,  why  when  he  had  a  perfect  opportunity  so  to  do  did  he 
not  say  that  his  opinion  was  then  as  it  is  now  that  it  was  not 
consistent  with  it?”;  and  to  all  that  precedes  said  statement  and 
the  sentence  immediately  following  said  statement  as  indicating 
an  entire  failure  to  grasp  the  significance  of  the  real  meaning  of 
Captain  Proctor’s  affidavit,  which  is  that  by  prearrangement  with 
the  questioneer  or  someone  acting  in  behalf  of  the  Government  he 

gave  an  entirely  truthful  answer  in  the  hope  that  it  would  be 
understood,  as  it  was  in  fact  understood  by  the  defendants’  coun¬ 
sel  and  by  the  court,  in  a  sense  which  was  not  true,  namely,  that 
he  believed  that  the  mortal  bullet  had  in  fact  passed  through 
this  particular  pistol  rather  than  through  some  pistol  of  the  same 
make  and  calibre, 

26.  To  the  reasoning  of  the  next  four  paragraphs  and  also  to  the 
statement  of  the  argument  of  counsel  for  the  defendants,  and 
also  to  the  intimation  that  the  affidavit  was  “prepared”  by  coun¬ 
sel  for  the  defendant  in  a  way  not  to  express  Captain  Proctor’s 
meaning;  there  being  no  evidence  whatever  that  that  was  the 
case,  and  the  fact  being  that  the  affidavit  was  prepared  in  Captain 
Proctor’s  own  office,  written  out  by  his  own  stenographer  and 
corrected  by  Captain  Proctor  himself  to  express  his  true  meaning. 

27.  To  the  paragraph  in  which  the  court  comments  adversely  upon 
Captain  Proctor’s  appearance  on  the  witness  stand,  as  being  im¬ 
material  and  prejudicial  and  inconsistent  with  the  following  para¬ 
graph  in  v/hich  Captain  Proctor’s  agreement  with  Captain  Van 
Amburgh  is  emphasized. 

28.  To  the  next  paragraph  which  without  any  evidence  states  that 
“counsel  for  defendants”,  at  the  trial  were  “well  satisfied  with  its 
lack  of  probative  weight,”  (referring  to  the  answer  of  Captain 
Proctor  to  the  District  Attorney’s  question)  as  being  a  finding 
not  based  upon  the  evidence  which  so  far  as  it  warranted  any 
inference,  warranted  only  the  inference  that  defendants’  coun¬ 
sel  at  the  trial  assumed  that  Captain  Proctor  meant  to  testify 
that  he  believed  the  mortal  bullet  had  passed  through  Sacco’s 
pistol,  and  that  they  abstained  from  cross-examining  him  on  that 
answer  for  fear  of  emphasizing  his  apparently  adverse  testimony. 

29 .  To  the  next  paragraph  as  putting  an  extreme  construction  upon 
the  claim  of  defendants’  counsel  with  reference  to  the  conduct 
of  the  District  Attorney,  and  as  drawing  a  fallacious  inference 
from  the  omission  of  the  District  Attorney  to  refer  to  Captain 
Proctor  by  name  in  his  closing  argument. 


196 


30.  To  the  paragraph  dealing  with  the  understanding  of  the  court 
as  to  Captain  Proctor’s  meaning,  and  with  that  portion  of  the 
charge  of  the  court  which  dealt  with  his  testimony  and  which,  as 
brought  to  the  attention  of  the  court  at  the  argument  of  this 
motion,  was  as  follows: 

“Now,  the  Commonwealth  claims  that  there  are  several 
distinct  pieces  of  testimony  that  must  be  considered  upon  the 
question  of  personal  identification.  Let  us  see  what  they 
are.  First,  that  the  fatal  Winchester  bullet,  marked  Exhibit 
3,  which  killed  Berardelli,  was  fired  through  the  barrel  of  the' 
Colt  automatic  pistol  found  upon  the  defendant  Sacco  at  the 
time  of  his  arrest.  If  this  is  true,  that  is  evidence  tending 
to  corroborate  the  testimony  of  the  witness  of  the  Common¬ 
wealth  that  the  defendant  Sacco  was  at  South  Braintree  on 
the  fifteenth  day  of  April,  1920,  and  it  was  his  pistol  that 
fired  the  bullet  that  caused  the  death  of  Berardelli.  To  this 
effect  the  Commonwealth  introduced  the  testimony  of  two 
witnesses,  Messrs.  Proctor  and  Van  Amberg.” 

The  exception  to  this  part  of  the  charge  taken  at  the  argument  of 
this  motion  is  here  renewed. 

31 .  To  the  paragraph  following  the  paragraph  last  above  mentioned 
which  puts  upon  the  charge  of  the  court  a  meaning  different  from 
the  meaning  which  would  naturally  be  assigned  to  it  by  the  jury, 
namely,  that  Captain  Proctor  had  testified  that  in  his  opinion 
the  mortal  bullet  had  passed  through  Sacco’s  pistol,  and  not  mere¬ 
ly  that  his  opinion  was  that  it  might  have  passed  through  Sacco’s 
pistol,  which  is  all  that  the  v/ord  “consistent”  imports :  in  other 
words,  the  court  in  effect  charged  the  jury  that  Captain  Proctor’s 
testimony  had  a  definite  meaning  which  the  word  “consistent” 
as  used  by  Captain  Proctor  did  not  necessarily  or  even  probably 
import  and  which  Captain  Proctor  states  in  his  affidavit,  without 
contradiction  by  any  counter-affidavits,  was  not  the  truth,  but 
was  the  meaning  that  he  hoped  the  court  and  counsel  and  jurors 
would  put  upon  the  word  selected  by  him. 

32 .  To  all  the  matter  contained  under  the  heading  “Finding  of  Facts” 
as  containing  no  findings  of  fact. 

33.  To  all  the  matter  contained  under  the  heading  “Counter-affida¬ 
vits”,  and  especially  to  the  statement  that  the  Counter-affidavits 
“are  clear  and  convincing”,  which  is  an  unwarranted  inference 
from  two  affidavits  which  contain  no  denial  of  the  essential  state¬ 
ment  of  fact  contained  in  Captain  Proctor’s  affidavit. 

34.  To  the  statement  under  the  heading  “Decision”  that  the  decision 
is  based  upon  some  reasons  “not  herein  specifically  mentioned”, 
and  the  statement  “I  find  that  the  defendants  have  not  established 
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by  a  fair  preponderance  of  the  evidence  any  of  the  material  al¬ 
legations  in  the  so-called  Proctor  affidavits  which  would  warrant 
me  in  granting  a  new  trial”  as  being  an  arbitrary  dealing  with 
an  important  statement  of  fact  sworn  to  by  Captain  Proctor  and 
not  denied  by  any  evidence  before  the  court. 

By  their  Attorney, 

Richard  H.  Wiswall. 


Commonwealth  of  Massachusetts 

Norfolk,  ss.  Superior  Court 

Nos.  5545  and  5546  Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Further  Claim  of  Exception. 

And  now  come  Nicola  Sacco  and  Bartolomeo  Vanzetti,  the  respective 
defendants  in  the  above  entitled  cases,  and  each  for  himself,  and  also 
jointly,  claim  the  following  exception  to  the  decision,  findings,  rulings  and 
refusal  to  rule  of  the  Court  upon  the  so-called  Ripley  Motion : — 

To  the  omission  of  the  Court  to  make  any  findings  of  fact,  or  ruling, 
or  reference  to,  the  affidavit  of  William  G.  Daley  filed  in  support  of  said 
Motion,  or  to  the  matter  set  forth  in  said  affidavit. 

By 

Richard  H.  Wiswall. 

Attorney  for  Defendants. 
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COMMONWEALTH  OF  MASSACHUSETTS 


From 

Clerk  of  Courts 

Dedham,  Mass* 


COMMONWEALTH  OF  MASSACHUSETTS. 

Norfolk,  ss.  In  the  Superior  Court 

Nos.  5545  and  5546.  Criminal  Session. 


COMMONWEALTH 

V. 

NICOLA  SACCO  AND  BARTOLOMEO  VANZETTI. 


DEFENDANTS^  BILL  OF  EXCEPTIONS  TO  DECISION  ON  SECOND 
SUPPLEMENTARY  MOTION  FOR  A  NEW  TRIAL. 

These  were  two  indictments  returned  on  September  11,  1920,  against 
the  defendants  Nicola  Sacco  and  Bartolomeo  Vanzetti  for  the  murder  of 
one  Berardelli  and  of  one  Parmenter.  On  September  28,  1920,  each  de¬ 
fendant  pleaded  not  guilty,  and  both  defendants  were  placed  on  trial  on 
May  31,  1921.  The  indictments  were  tried  together  before  Thayer,  J., 
and  a  jury  in  the  Superior  Court  for  the  County  of  Norfolk.  On  July  14, 
1921,  both  defendants  were  found  guilty  of  murder  in  the  first  degree. 

A  consolidated  bill  of  exceptions  on  behalf  of  both  defendants  was 
filed  in  two  parts  on  February  10,  1922,  and  on  February  25,  1922,  and 
the  exceptions  were  allowed  on  October  2,  1924.  Said  consolidated  bill  of 
exceptions,  and  the  other  supplementary  bills  of  exceptions  filed  and  al¬ 
lowed  in  this  case,  may  be  referred  to  in  connection  with  this  bill  of 
exceptions. 

Subsequent  to  the  verdict  various  motions  for  a  new  trial  were  made 
by  each  of  the  defendants,  all  of  which  have  been  denied.  The  present 
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bill  of  exceptions  is  filed  on  behalf  of  each  defendant  appearing  separately, 
and  each  for  himself,  and  is  based  upon  the  denial  of  a  motion  designated 
as  the  second  supplementary  motion  for  a  new  trial,  and  based  upon  the 
affidavit  of  one  Roy  E.  Gould  and  upon  other  affidavits  filed  in  connection 
therewith.  This  motion  was  filed  May  4,  1922,  and  overruled  October  1, 
1924. 

There  was  no  dispute  as  to  the  fact  that  Parmenter  and  Berardelli 
were  killed  when  they  were  in  charge  of  the  payroll  of  the  Slater  &  Morrill 
factory  in  South  Braintree,  and  were  shot  in  the  daytime  on  a  public  high¬ 
way  in  said  town  by  some  of  a  group  of  men,  who  subsequently  seized  the 
money  in  the  possession  of  the  murdered  men  and  made  their  escape  in 
an  automobile.  The  sole  question  at  the  trial  was  whether  these  two  de¬ 
fendants  were  in  fact  two  of  the  men  who  were  engaged  in  the  affair. 

There  was  a  conflict  of  testimony  as  to  whether  or  not  either  or  both 
of  the  defendants  were  occupants  of  the  automobile  or  in  said  group  of  men. 
For  the  names  and  a  detailed  statement  of  the  testimony  of  the  witnesses 
on  this  issue  reference  is  hereby  made  to  the  consolidated  bill  of  exceptions. 

After  the  verdict  an  affidavit  of  Roy  E.  Gould  was  filed  on  behalf  of 
each  defendant,  and  certain  other  affidavits  in  support  thereof.  At  the 
same  time  each  defendant  filed  a  motion  for  a  new  trial  based  upon  said 
affidavits.  Only  one  counter  affidavit  was  filed  by  the  Government,  to  wit, 
the  affidavit  of  Jeremiah  F.  Gallivan.  Said  motions  were  also  based  in 
part  upon  an  alleged  inconsistency  between  the  testimony  given  at  the 
trial  by  another  Government  witness  named  Louis  Pelzer,  and  the  answers 
to  certain  interrogatories  signed  by  him  and  propounded  to  him  by  one  of 
the  defendants’  counsel  before  the  trial,  and  upon  an  affidavit  of  said  Pelzer 
subsequently  filed  by  the  defendants,  and  upon  certain  counter  affidavits 
filed  by  the  Government.  The  Court,  however,  in  deciding  said  motion  filed 
two  separate  papers,  one  entitled  “Decision  on  Second  Supplementary 
Motion  for  New  Trial,  (Gould  Affidavit”,  and  the  other  “Decision  on 
Second  Supplementary  Motion  for  New  Trial,  (Pelzer  Affidavit)”,  and 
dealt  with  said  motion  as  the  equivalent  of  two  separate  motions.  The 
portions  of  said  motions  and  affidavits  dealing  with  said  Pelzer,  and  the 
paper  entitled  “Decision  on  Second  Supplementary  Motion  for  New  Trial, 
(Pelzer  Affidavit)”,  are  omitted  as  immaterial  to  the  present  bill  of  ex¬ 
ceptions. 

Copies  of  said  motions,  except  as  above,  and  of  all  of  said  affidavits 
relating  to  said  Roy  E.  Gould,  and  of  said  paper  entitled  “Decision  on 
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Second  Supplementary  Motion  for  New  Trial,  (Gould  Affidavit)”,  are  an¬ 
nexed  in  the  appendix  hereto,  and  made  part  hereof. 


At  the  hearing  of  said  motions  the  facts  stated  in  the  affidavit  of  John 
J.  Heaney  were  not  denied  by  the  Government,  nor  was  it  denied  at  the 
hearing  that  the  name  and  address  of  said  Gould  had  been  brought  to  the 
attention  of  the  Government  by  said  Heaney  before  the  trial  and  shortly 
after  it  had  been  obtained  by  said  Heaney  as  appears  in  the  affidavits ;  or 
that  it  was  not  disclosed  to  the  defendants  or  either  of  them,  or  to  their 
counsel,  before  the  trial ;  or  that  no  effort  was  made  by  the  Government 
to  produce  said  Gould  as  a  witness  at  the  trial ;  or  that  the  defendants  had 
used  due  diligence  in  searching  for  said  Gould  both  before  and  after  the 
trial,  and  in  obtaining  and  filing  his  affidavit  and  said  other  affidavits  re¬ 
lating  to  him,  and  in  bringing  the  same  to  the  attention  of  the  Court. 

Said  motions  were  heard  wholly  on  said  affidavits  and  were  overruled. 
After  the  overruling  of  said  motions,  and  within  the  time  allowed  by  the 
Court,  there  was  filed  on  behalf  of  each  defendant  a  paper  entitled  “De¬ 
fendants’  Claim  of  Exceptions”,  a  copy  of  which  is  hereto  annexed  in  the 
appendix  hereto,  and  made  part  hereof. 

The  defendants,  being  each  and  severally  aggrieved  by  the  overruling 
of  their  said  motions,  and  in  the  other  respects  stated  in  their  claim  of 
exceptions,  now  present  this  bill  of  exceptions,  each  on  his  own  behalf, 
and  respectively  pray  that  the  same  may  be  allowed.  The  foregoing  bill 
of  exceptions  and  the  appendix  thereto,  together  with  the  other  bills  of 
exceptions  filed  and  allowed  in  this  case,  contain  all  the  facts,  evidence, 
and  other  proceedings  material  to  the  defendants’  said  exceptions. 


(Filed  Dec.  1,  1924.) 


Nicola  Sacco  and 
Bartolomeo  Vanzetti, 
By  their  Attorney, 
Wm.  G.  Thompson. 


May  9th,  1925. 

Allowed 

WEBSTER  THAYER,  J.  S.  C. 


entered  May  11,  1925 
Attest:  R.  B.  Worthington,  Clerk. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

.  ‘  Criminal  Session 

No.  5546 

Commonwealth  of  Massachusetts 

vs 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Second  Supplementary  Motion  of  Nicola  Sacco  for  New  Trial. 

Comes  now  Nicola  Sacco,  personally,  and  by  and  through  his  counsel, 
William  J.  Callahan  and  Fred  H.  Moore,  and  files  this,  his  Second  Sup¬ 
plementary  Motion  for  New  Trial,  and  as  grounds  therefor  alleges  as 
follows,  to-wit: 


I. 

That  the  affidavit  of  Roy  E.  Gould,  attached  hereto  and  made  a  part 
hereof,  alleges  that  the  said  Gould  was  an  eye  witness  to  the  crime  charged 
in  the  indictment  herein,  standing  at  a  distance  of  not  less  than  five  feet 
and  not  more  than  ten  feet  from  the  automobile  as  it  proceeded  up  Pearl 
Street  from  the  scene  of  the  shooting,  and  that  he  was  on  the  right  hand  of 
said  automobile  as  it  went  up  Pearl  Street  from  the  scene  of  the  shooting ; 
and  that  he  had  an  unobstructed  view  of  the  person  sitting  on  the  front 
seat  to  the  right  of  the  driver  of  said  automobile ;  and  that  the  said  person 
sitting  there  fired  a  shot  at  the  said  Gould  and  that  the  bullet  so  fired 
went  through  the  overcoat  of  said  Gould,  and  that  the  said  Gould  has  since 
seen  the  defendant,  Nicola  Sacco,  and  that  the  defendant  Sacco  is  not  the 
person  that  he  saw  sitting  on  the  front  seat  to  the  right  of  the  driver  of 
said  automobile;  and  that  immediately  after  the  shooting  and  murders 
described  in  the  affidavit  of  said  Gould  the  said  Gould  gave  his  name  and 
address  to  Jeremiah  J.  Gallivan,  Chief  of  Police  of  South  Braintree;  all 
of  which  facts,  matters  and  things  are  in  greater  detail  and  more  specifical¬ 
ly  set  forth  in  the  affidavit  of  Roy  E.  Gould  attached  hereto  and  made  a 
part  hereof,  and  the  terms  of  which  are  hereby  incorporated  herein  and 
made  a  part  of  this  Motion  by  reference. 

II. 

That  the  affidavit  of  said  Gould  shows  that  the  testimony  of  said 
Gould,  if  given  herein,  would  be  new  and  independent  testimony  and  not 
merely  cumulative  in  this :  that  the  said  Gould  was  at  or  near  the  scene  of 
said  crime  in  a  position  different  and  apart  from  that  occupied  by  any  other 
eye-witness  called  by  either  the  Commonwealth  or  the  defendants  herein. 
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and  that  he,  the  said  Gould,  had  opportunity  of  observation  and  identifica¬ 
tion  diiferent  from  that  of  any  other  witness. 

III. 

That  the  affidavits  of  Fred  H.  Moore  and  Robert  Reid,  attached  hereto 
and  made  a  part  hereof,  allege  that  the  defendants,  Nicola  Sacco  and 
Bartolomeo  Vanzetti,  by  and  through  their  counsel,  made  due  and  diligent 
effort  previous  to  the  trial  of  this  cause  to  secure  the  testimony  of  said 
Gould,  and  that  previous  to  the  trial  the  Commonwealth  had  the  name  and 
address  of  said  Gould  while  the  defendants’  counsel  had  nothing  but  the 
name,  but  that  so  far  as  is  known  to  the  defendant,  Nicola  Sacco,  or  de¬ 
fendant’s  counsel,  the  Commonwealth  made  no  effort  to  secure  the  personal 
attendance  at  the  trial  of  the  above  cause  of  said  Gould. 


IV. 


That  the  testimony  of  said  Gould,  had  it  been  offered  on  the  trial  of 
the  above  entitled  cause,  would  have  been  competent,  relevant,  and  ma¬ 
terial  to  the  main  issue  on  the  trial  of  said  cause,  to- wit :  the  identification 
of  the  defendant,  Nicola  Sacco,  as  one  of  the  persons  participating  in  the 
crime  charged  in  the  indictment,  and  would  have  been  directly  contradicto¬ 
ry  to  the  testimony  of  Louis  Pelser,  Frances  J.  Devlin,  Mary  E.  Splaine, 
and  Carlos  E.  Goodridge  who  were  the  only  witnesses  called  on  behalf  of 
the  Commonwealth  who  identified  the  defendant  Nicola  Sacco,  as  actually 
participating  in  the  crime  charged  in  the  indictment  herein;  and  would 
have  been  corroborative,  but  from  a  different  point  of  observation,  of 
many  witnesses  called  on  behalf  of  the  defendant,  Nicola  Sacco,  herein,  and 
that  said  testimony  might  be,  if  a  new  trial  were  granted  herein,  accepted 
by  the  jury  as  of  sufficient  weight  and  credibility  to  warrant  a  different 
verdict,  to-wit,  a  verdict  of  not  guilty  rather  than  a  verdict  of  guilty  as 
was  originally  returned  herein. 


(Pars.  V  and  VI  relate  to  the  witness  Pelser). 


This  Second  Supplementary  Motion  for  New  Trial  is  based  upon  the 

affidavits  of  Roy  E.  Gould,  Fred  H.  Moore,  Robert  Reid . and 

upon  such  other  and  further  matters  and  things  as  may  develop  upon  the 
hearing  of  this  Second  Supplementary  Motion  for  New  Trial. 


Wherefore,  upon  all  the  facts,  matters  and  things  hereinbefore  set 
forth  the  defendant,  Nicola  Sacco,  prays  that  this  Second  Supplemratary 
Motion  for  New  Trial  may  be  granted  and  the  defendant,  Nicola  Sacco, 


be  given  a  new  trial  herein. 


Fred  H.  Moore, 

Wm.  J.  Callahan, 

Atty’s  for  Deft  Nicola  Sacco. 


Nicola  Sacco 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 


Second  Supplementary  Motion  of  Bartolomeo  Vanzetti  for  New  Trial. 

Bartolomeo  Vanzetti,  personally,  and  by  and  through  his  counsel, 
Jeremiah  J.  McAnarney  and  Thomas  F.  McAnarney,  come  now  and  file 
this,  their  Second  Supplementary  Motion  for  New  Trial,  and  as  grounds 
therefor  allege  as  follows,  to-wit: 


I. 

That  the  affidavit  of  Roy  E.  Gould,  attached  hereto  and  made  a  part 
hereof,  alleges  a  statement  of  facts  which  show  that  the  said  Gould  was 
an  eye  witness  to  the  crime  charged  in  the  indictment  herein,  and  that  he 
had  extraordinary  and  unusual  opportunities  to  observe  the  scene  of  the 
crime  and  the  persons  participating  therein,  and  specifically  to  observe 
and  identify  the  person  sitting  on  the  right-hand,  front  seat  of  the  bandit 
automobile  as  it  proceeded  up  Pearl  Street  from  the  scene  of  the  crime; 
and  that  the  said  Gould  in  said  affidavit  contradicts  the  testimony  of  wit¬ 
nesses  called  by  the  Commonwealth  who  testified  on  the  trial  of  this  cause 
that  said  front,  right-hand  seat  of  said  bandit  automobile  was  occupied 
by  the  defendant,  Nicola  Sacco.  That  said  testimony  of  said  Gould  is  not 
cumulative  in  that  the  said  Gould  was  at  or  near  the  scene  of  said  crime  in 
a  position  different  from  that  occupied  by  any  other  eye  witness,  and  had 
opportunities  of  observation  and  identification  different  from  that  of  any 
other  witness. 


II. 

That  the  affidavits  of  Fred  H.  Moore  and  Robert  Reid,  attached  hereto 
and  made  a  part  hereof,  allege  a  statement  of  facts  which  show  that  the 
defendant,  Nicola  Sacco,  by  and  through  his  counsel  made  due  and  diligent 
effort,  previous  to  the  trial  of  this  cause,  to  secure  the  testimony  of  said 
Gould,  and  that  previous  to  the  trial  the  Commonwealth  had  the  name  and 
address  of  said  Gould  but  that  so  far  as  the  affiant,  Fred  H.  Moore,  one  of 
counsel  for  the  defendant,  knows,  the  Commonwealth  made  no  effort  to 
secure  the  personal  attendance  at  the  trial  of  the  above  cause  of  said  Gould. 

(Par.  Ill  relates  to  the  witness  Pelser.) 
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This  Second  Supplementary  Motion  for  New  Trial  is  based  upon  the 

affidavits  attached  hereto  and  made  a  part  hereof . and  upon 

such  other  facts,  matters  and  things  as  may  be  developed  upon  the  hearing 
of  this  Second  Supplementary  Motion  for  New  Trial. 

Wherefore  the  affiants  pray  that  this  Second  Supplementary  Motion 
for  New  Trial  may  be  granted,  and  the  defendant,  Nicola  Sacco,  given  a 
new  trial  herein. 

Jeremiah  J.  McAnarney 
Thomas  F.  McAnarney 

Bartolomeo  Vanzetti 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs 

Nicola  Sacco  and  Bartolomeo  Vanzetti 

No.  5546 


Affidavit  of  Fred  H.  Moore  in  Re  Affidavit  of  Roy  E.  Gould  on  Motion  for 

New  Trial. 

Fred  H.  Moore,  being  first  duly  sworn  on  oath,  says : 

That  he  is  now  and  was  during  the  period  of  preparation  of  the  above 
entitled  cause  for  trial  one  of  counsel  of  record  for  the  defendants  above 
named. 

That  in  the  course  of  the  investigation  preparatory  to  the  trial  of  said 
cause  he  was  advised  by  one  Frank  J.  Burke,  one  of  the  witne_sses  who 
testified  on  behalf  of  the  defendants  above  named,  that  he,  the  said  Burke, 
had  seen  one  Roy  E.  Gould  on  the  streets  of  South  Braintree  on  the  after¬ 
noon  of  April  15,  1920,  shortly  after  the  commission  of  the  crime  charged 
in  the  indictment  herein,  and  the  said  Burke  advised  the  affiant  that  he, 
the  said  Burke,  did  not  know  the  permanent  address  of  said  Gould  but  only 
knew  him  by  reason  of  the  fact  that  he,  the  said  Burke,  had  seen  the  said 
Gould  on  numerous  occasions  previous  thereto  in  and  about  carnivals  and 
shows  where  the  said  Burke  had  been  an  attendant  in  the  capacity  of  an 
exhibitor.  The  said  Burke  further  stated  that  he  knew  of  no  way  of  find¬ 
ing  the  said  Gould  other  than  by^  diligent  search  and  inquiry  among  the 
various  show  people  in  this  district. 


8 


That  thereupon  the  affiant  instructed  one  Robert  Reid,  who  was  then 
in  the  employ  of  the  affiant  in  the  capacity  of  investigator  preparing  this 
said  cause  for  trial,  to  make  due  and  diligent  search  in  and  throughout 
this  district  to  learn  the  address  and  whereabouts  of  said  Gould ;  and  the 
affiant  further  requested  the  said  Burke  to  do  the  same ; 

That  thereafter  the  said  Burke  stated  to  the  affiant  that  he,  the  said 
Burke,  had  made  diligent  inquiry  among  all  persons  that  he  knew  who 
would  be  likely  to  know  the  said  Gould  but  had  been  unable  to  obtain  any 
information  with  reference  to  him;  and  that  likewise  thereafter  the  said 
Reid  reported  to  the  affiant  that  he,  the  said  Reid,  had  also  made  due  and 
diligent  inquiry  to  locate  the  whereabouts  of  said  Gould  but  had  been  un¬ 
able  to  discover  him ; 

That  the  first  that  the  affiant  learned  with  reference  to  the  where¬ 
abouts  of  said  Gould  was  on  or  about  the  3rd  day  of  November,  1921,  when 
the  affiant  received  from  said  Burke  a  letter  under  date  of  November  3, 
1921,  sent  from  Portland,  Maine,  said  letter  reading  as  follows,  to-wit: 

“HOTEL  WINDSOR 
&  Windsor  Cafe 
George  Panages,  Proprietor 
Cor.  Middle  &  Plum  Sts., 

Portland,  Maine. 

10  A.  M.  Nov.  3,  1921 

Fred  Moore 

Pemberton  Sq. — 

Boston. 

I  wrote  you  a  few  days  ago  and  have  not  received  any  reply  from 
you.  I  have  been  here  in  Portland  ever  since  at  this  hotel,  waiting 
for  the  Balloon  job  to  materialize.  I  think  it  was  lucky  that  I  came 
down  and  when  I  explain  I  think  you  will  agree  with  me.  Do  you 
remember  last  spring  there  was  a  man  who  we  tried  to  locate,  a  man 
that  sold  razor  Paste  and  went  with  Carnival  Companies,  we  sent  to 
my  Brother  in  Hartford  to  try  to  find  him  but  could  not  locate  him. 
Well !  last  night  I  happened  to  look  at  the  Register  and  see  the  name  of 
Roy  E.  Gould,  soon  after  he  came  in  and  I  got  into  conversation  with 
him,  and  in  a  casual  way  asked  him  about  things.  He  tells  this  story 
in  substance.  Came  to  Braintree  from  Brockton  on  2  ;30  train,  got  off 
train  and  talked  with  Taxi  Driver  for  a  few  minutes,  asked  driver 
what  time  they  paid  off  as  he  wanted  to  open  up  and  sell  some  paste, 
the  driver  said,  “right  away  now  there  goes  the  Paymaster.”  I  fol¬ 
lowed  them  down  the  street  and  when  they  got  in  front  of  the  shop  the 
thing  happened.  I  was  right  behind  them  and  one  of  them  aimed  and 
shot  at  me,  the  bullet  going  through  the  lapel  of  my  coat.  He  then 
described  subsequent  events  in  regard  as  to  what  the  bandits  did.  He 
left  Boston  shortly  afterwards  and  went  to  Nova  Scotia  and  P.  Ed¬ 
wards  Island.  He  did  not  read  much  of  the  trial  as  the  papers  there 
did  not  carry  much  about  it.  He  describes  the  man  that  did  the  work 
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and  says  he  will  never  forget  how  he  looks.  I  believe  that  it  is  a  queer 
coincidence  that  I  should  run  into  him  and  possibly  v/as  'preordained. 
I  would  suggest  that  if  possible  you  would  run  down  tonight  and  get 
a  line  on  him.  He  told  me  that  he  expects  to  go  South  this  winter  but 
I  will  hold  him  here  for  a  day  or  two  as  he  wants  me  to  go  to  Lewis¬ 
ton  with  him^Saturday  and  I  have  promised  to  go  in  order  to  stall  him 
until  I  hear  from  you.  Let  me  hear  from  you  by  wire  as  soon  as  you 
get  this. 

F.  J. 

Hotel  Windsor, 

Portland.” 

That  shortly  thereafter  the  affiant  went  to  Portland,  Maine,  and  there 
met  the  said  Gould  for  the  first  time. 

That  attached  hereto  and  made  a  part  hereof  is  the  affidavit  of  said 
Gould,  setting  forth  the  facts,  matters  and  things  as  seen  by  him  on  the 
15th  day  of  April,  1920,  at  South  Braintree,  State  of  Massachusetts,  and 
wherein  said  Gould  states  that  he  has  seen  Nicola  Sacco,  and  that  the  said 
defendant  is  not  the  man  that  he  saw  sitting  on  the  right-hand  front  seat 
of  the  bandit  automobile,  as  it  proceeded  up  Pearl  Street  from  the  scene 
of  the  shooting  on  April  15,  1920,  as  was  testified  to  by  various  witnesses 
on  behalf  of  the  Commonwealth. 

That  the  said  Gould  is  ready,  able  and  willing  to  testify  to  the  facts 
as  contained  in  said  affidavit  if  the  defendants  are  given  a  new  trial  here¬ 
in  ;  that  said  testimony,  if  given,  will  not  be  cumulative  in  this :  that  the 
said  Gould  was  located  at  a  point  at  or  near  the  scene  of  the  crime  different 
from  the  point  where  any  other  witness,  for  either  the  Commonwealth  or 
defendants,  was  placed,  and  that  the  said  Gould,  it  would  appear,  had  an 
opportunity  of  observation  as  great,  if  not  greater,  than  any  witness  called 
on  behalf  of  either  the  Commonwealth  or  the  defendants ;  and  that  the 
said  Gould  was  immediately  adjacent  and  close  to  the  scene  of  the  crime 
with  unexampled  opportunities  to  observe  the  person  sitting  on  the  right- 
hand,  front  seat  of  the  bandit  car  as  it  proceeded  up  Pearl  Street  from 
the  scene  of  the  crime;  which  said  fact  is  exemplified  by  the  allegation 
contained  in  said  affidavit  of  said  Gould  that  a  bullet,  fired  from  the  re¬ 
volver  of  the  person  sitting  in  the  right-hand,  front  seat  of  said  bandit  car, 
passed  into  and  through  his  overcoat; 

That  the  defendants,  and  both  of  them,  exercised  due  and  diligent 
effort  to  secure  the  said  testimony  of  said  Gould  on  the  trial  hereof,  all 
as  is  hereinbefore  set  forth,  and  is  further  set  forth  in  the  affidavit  of 
Robert  Reid,  attached  hereto  and  made  a  part  hereof. 

That  the  Commonwealth  had  the  name  and  the  address  of  said  Gould 
but  made  no  effort,  insofar  as  the  affiant  is  advised,  to  discover  the  where¬ 
abouts  of  said  Gould,  all  as  appears  in  the  affidavit  of  Roy  E.  Gould,  at¬ 
tached  hereto  and  made  a  part  hereof. 

That  the  testimony  of  said  Gould  is  competent,  relevant,  and  material, 
and  affiant  believes  would,  if  it  had  been  introduced  on  the  trial  hereof. 
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have  been  sufficient  to  have  changed  the  verdict  of  the  jury  herein  from 
guilty  to  not  guilty. 

Further,  affiant  sayeth  not. 

Fred  H.  Moore. 

Subscribed  and  sworn  to  before  me  this  4th  day  of  May,  1922. 

Barrett  Welansky, 

Justice  of  the  Peace. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 

Commonwealth  of  Massachusetts 

vs 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Roy  E.  Gould  on  Motion  for  New  Trial. 

Roy  E.  Gould,  being  first  duly  sworn  on  oath,  says : 

That  on  the  15th  day  of  April,  1920,  he  was  residing  at  Number  317 
Columbus  Avenue,  in  the  City  of  Boston,  County  of  Suffolk,  State  of  Massa¬ 
chusetts,  and  was  engaged  in  the  sale  of  a  paste  for  the  sharpening  of 
razors,  and  that  the  method  followed  by  the  affiant  in  the  sale  of  the  same 
was,  and  had  been  for  a  long  time  previous  thereto,  to  go  to  the  gates  of 
various  factories  and  stand  at  the  said  gate  with  his  merchandise  at  the 
time  of  the  discharge  of  employees  from  the  factory  and  sell  the  said  mer¬ 
chandise  to  said  employees  as  they  filed  out  of  the  factory. 

That  in  the  forenoon  of  the  15th  day  of  April,  1920,  the  affiant  pitched 
his  stand  in  front  of  the  Douglas  Shoe  Company  at  Montello,  Massachu¬ 
setts,  and  was  there  engaged  in  selling  his  merchandise  during  the  noon 
hour  of  said  day. 

That  thereafter  the  affiant  had  his  lunch  in  Montello  and  some  time 
on  or  about  the  hour  of  two-forty  o’clock  in  the  afternoon,  the  affiant  took 
a  passenger  train  of  the  New  York,  New  Haven  and  Hartford  Railroad, 
operating  between  the  said  town  of  Montello  and  the  town  of  South  Brain¬ 
tree,  both  in  the  state  of  Massachusetts,  and  arriving  in  the  town  of  South 
Braintree  on  said  train  at  or  about  the  hour  of  two-fifty-nine  o’clock  in  the 
afternoon. 

That  when  the  affiant  got  off  the  passenger  train  at  the  station  at  the 
said  town  of  South  Braintree,  the  affiant  spoke  to  some  young  man  standing 
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on  the  station  platform,  whose  name  is  to  affiant  unknown,  and  asked,  in 
substance  of  the  said  young  man,  where  and  at  what  place  and  at  what 
hour  they  paid  off  the  men  working  at  the  shoe  factory. 

The  said  young  man  answered  the  affiant  by  pointing  over  and  across 
the  road  intervening  between  the  affiant  and  the  gateman’s  shanty  on  the 
street  which  the  affiant  has  since  learned  is  Pearl  Street  and  which  crosses 
the  New  York,  New  Haven  and  Hartford  Railroad  tracks  and  runs  down 
adjacent  to  the  factories  of  the  Rice  and  Hutchins  Company  and  the  Slater 
and  Morrill  Company  and  said,  in  substance,  “there  goes  the  paymaster 
now,  follow  him,” 

That  the  affiant  had  with  him  the  merchandise  which  he  was  selling 
in  a  case  or  box  with  a  handle  attached  thereto  and  that  upon  receiving 
said  information  from  the  said  young  man  the  affiant  immediately  picked 
up  his  box  or  case  and  started  down  the  pathway  running  parallel  to  the 
New  York,  New  Haven  and  Hartford  right-of-way  and  station  grounds  at 
South  Braintree,  State  of  Massachusetts  and  leading  in  a  direction  im¬ 
mediately  toward  the  said  gateman’s  shanty  on  Pearl  Street  intending  to 
follow  the  man  that  had  been  pointed  out  to  him  by  the  young  man. 

The  man  that  had  been  pointed  out  to  the  affiant  by  the  young  man  on 
the  station  platform  heretofore  referred  to  was  carrying  a  box  of  some 
character  and  he  was  accompanied  by  another  man  who  was  walking  with 
him.  The  affiant  is  unable  to  state  whether  the  second  man  carried  a  box 
or  not. 

The  man  carrying  the  box  was  pointed  out  to  the  affiant  by  the  young 
man  as  the  paymaster  together  with  the  man  accompanying  him  went  on 
down  Pearl  Street  toward  the  Rice  and  Hutchins  factory  and  the  Slater  and 
Morrill  factory  as  the  affiant  walked  toward  Pearl  Street. 

That  as  the  affiant  approached  the  north  side  of  Pearl  Street  he  heard 
noises  like  the  explosion  of  a  gun,  and  which  he  since  learned  were  the 
explosions  of  a  gun  or  guns,  at  a  point  down  said  Pearl  Street  and  to  the 
east  of  the  affiant,  and  that  then  the  affiant  proceeded  out  into  the  roadway 
of  Pearl  Street  and  looked  east  down  Pearl  Street  to  the  point  from  which 
he  had  heard  the  noises  heretofore  referred  to,  and  that  he  then  saw  an 
automobile  approaching,  and  that  a  short  space  of  time  thereafter,  said 
automobile  passed  the  affiant. 

That  at  the  time  that  said  automobile  with  its  occupants  passed  the 
affiant,  the  affiant  was  standing  in  Pearl  Street  at  a  point  at  or  near  the 
steel  railroad  gate  post  on  the  north  side  of  Pearl  Street  and  on  the  west 
side  of  the  New  York,  New  Haven  and  Hartford  Railroad  right-of-way. 

That  at  the  actual  moment  that  the  affiant  first  heard  the  noises  here¬ 
tofore  referred  to  on  Pearl  Street,  he  was  unable  to  see,  with  any  distinct¬ 
ness,  the  persons  participating  in  the  shooting,  but  as  the  automobile,  hei^- 
tofore  referred  to,  came  up  the  street  proceeding  west  on  Pearl  Street  he 
did  see  a  man  jump  into  the  said  automobile  on  the  left  hand  side  thereof 

as  it  approached.  ,  4. 

That  shortly  before  the  said  automobile,  together  with  its  occupants, 
passed  the  affiant,  the  affiant  saw  a  man  climb  from  the  back  or  tonneau  of 
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said  automobile  over  the  back  of  the  front  seat  of  said  automobile  and  set¬ 
tle  down  in  the  front  seat  on  the  right  hand  side  of  the  driver  and  that  the 
said  man  was  so  sitting  at  the  time  that  the  automobile  and  its  occupants 
passed  the  affiant  and  that  at  that  time  the  said  man  sitting  on  the  right- 
hand  side  of  the  driver,  hereinbefore  referred  to,  had  a  revolver  in  his  hand 
and  pointed  the  said  revolver  at  the  affiant  and  fired  the  said  revolver,  and 
that  the  bullet  discharged  from  said  revolver  passed  through  the  overcoat 
of  the  affiant. 

That  this  man,  hereinbefore  referred  to,  who  climbed  over  from  the 
tonneau  of  the  automobile  into  the  front  seat  and  to  the  right-hand  side 
of  the  driver  and  who  passed  the  affiant  in  the  automobile  at  a  distance 
which  the  affiant  would  estimate  as  not  less  than  five  feet  nor  more  than 
ten  feet  was  a  man  approximately  the  age  of  twenty-two  to  twenty-five 
years  and  w^as  a  man  apparently  of  slight  build,  clean-cut  features  and  well 
dressed.  He  wore  a  blue  suit  and  across  the  vest  front  was  a  small  chain. 
His  complexion  was  dark  and  he  was  wearing  a  cap  but  the  hair  that  ap¬ 
peared  around  the  edge  of  the  cap  was  apparently  black. 

That  immediately  after  the  shooting  the  affiant  went  down  to  the  im¬ 
mediate  scene  of  the  shooting  and  saw  the  two  deceased,  Mr.  Berardelli 
and  Mr.  Parmenter,  and  shortly  thereafter  was  spoken  to  by  Mr.  Jeremiah 
J.  Gallivan,  Chief  of  Police  of  South  Braintree  and  asked  what  he  was  doing 
in  South  Braintree.  That  the  affiant  then  explained  to  the  said  Gallivan 
what  his  business  was  and  opened  up  his  case  and  showed  him  his  supplies 
and  that  then  the  said  Gallivan  took  the  name  and  address  of  the  affiant. 

That  to  the  best  of  the  affiant’s  knowledge,  information  and  behalf 
the  said  Jeremiah  J.  Gallivan,  nor  anyone  representing  the  Commonwealth 
in  the  above  entitled  case  have  never  made  any  effort  to  discover  the 
whereabouts  of  the  affiant  nor  to  communicate  with  him. 

That,  however,  the  affiant’s  name  became  known  to  some  of  the  news¬ 
paper  men  connected  with  Boston  papers  and  that  an  attempt  was  made  to 
interview  him  in  Boston  after  the  commission  of  the  crime  and  that  the 
name  of  the  affiant  appeared  in  the  Boston  Post  after  the  commission  of 
the  crime. 

That  the  affiant  was  first  interviewed  by  anyone  connected  with  the 
defense  of  Bartolomeo  Vanzetti  and  Nicola  Sacco  on  Sunday,  November 
6,  1921,  when  he  was  called  upon  by  Fred  H.  Moore  at  the  Windsor  Hotel, 
at  Portland,  Maine,  and  that  thereafter,  to-wit:  on  Thursday,  November 
10th,  1921,  the  affiant  came  to  Boston,  and  went  to  the  offices  of  the  said 
Moore  in  the  City  of  Boston,  and  then  for  the  first  time  the  affiant  was 
shown  three  photographs  of  Bartolomeo  Vanzetti  and  three  photographs 
of  Nicola  Sacco,  defendants  above  named,  and  that  after  the  examination 
of  said  photographs  the  affiant  stated  to  the  said  Moore  that  he  was  pos¬ 
itive  that  neither  the  photographs  of  Bartolomeo  Vanzetti  nor  the  photo¬ 
graphs  of  said  Nicola  Sacco  were  photographs  of  the  man  that  the  affiant 
saw  at  South  Braintree  on  April  15,  1920,  but  that  the  said  Moore  stated 
that  he  wanted  the  affiant  to  see  the  two  men  in  question  personally  and 
that  thereafter,  and  on  the  same  day,  the  affiant,  together  with  the  said 
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Moore,  went  to  the  County  Jail  of  Norfolk  County,  located  at  the  town 
of  Dedham,  State  of  Massachusetts,  and  there  the  affiant  was  confronted 
with  the  said  Nicola  Sacco,  the  same  man  whose  photograph  had  thereto¬ 
fore  been  shown  to  the  affiant;  that  the  affiant  sat  down  in  the  jail  room 
while  the  said  Moore  and  the  said  Sacco  conversed  one  with  the  other  for 
the  period  of  upwards  of  ten  minutes  and  during  all  of  said  time  the  af¬ 
fiant  studied  the  features  and  all  of  the  characteristics  of  the  said  Sacco 
and  that  immediately  thereafter,  on  leaving  the  said  jail  the  said  affiant 
stated  to  the  said  Moore  that  he  was  positive  and  the  affiant  does  now  state 
that  he  is  positive  that  the  said  Sacco  is  not  one  and  the  same  man  as  the 
man  that  the  affiant  saw  on  April  15th,  1920,  in  the  automobile  at  South 
Braintree  and  is  not  the  man  who  was  sitting  in  the  front  seat  to  the  right 
of  the  driver  of  the  so-called  bandit  car;  that  the  affiant  bases  this  state¬ 
ment  on  the  following  facts,  i.e.,  that  Sacco’s  eyebrows  are  not  as  heavy  as 
the  eyebrows  of  the  man  that  affiant  saw  in  said  automobile  and  that  the 
eyes  of  Sacco  have  not  the  same  piercing  quality  as  the  eyes  of  the  man 
that  affiant  saw,  and  that  Sacco  has  not  as  high  cheek-bones  as  the  man 
that  affiant  saw,  and  that  his  features  are  not  as  sharp  as  the  features  of 
the  man  that  affiant  saw,  and  that  Sacco  appears  to  be  older,  heavier  and 
broader  through  the  shoulders  than  the  man  affiant  saw. 

That  the  affiant  is  flat  and  unqualified  in  his  statement  that  the  man 
that  he  saw  at  South  Braintree  on  April  15,  1920,  at  or  about  the  hour  of 
three  o’clock  in  the  afternoon  riding  in  the  bandit  car,  front  seat,  on  the 
right-hand  side  of  the  driver,  is  not  the  man  that  he  saw  in  the  Dedham 
County  Jail  and  who  was  pointed  out  to  him  as  Nicola  Sacco. 

That  while  affiant  has  not  seen  Bartolomeo  Vanzetti  personally,  he 
has  seen  three  distinct  photographs  of  him  and  that  he  in  no  sense  re¬ 
sembles  the  man  affiant  saw  at  South  Braintree  on  April  15th,  1920'. 

This  affidavit  is  made  freely  and  voluntarily  and  not  for  any  reward 
received  or  promised  and  affiant  is  willing  to  testify  as  to  these  facts  if  the 
defendants  or  either  of  them  are  given  a  new  trial  herein. 

Roy  E.  Gould 

Subscribed  and  sworn  to  before  me  this  17th  day  of  March,  1922. 

Francis  G.  Hays, 

Notary  Public. 
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Commonwealth  of  Massachusetts. 


Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5546 

Commonwealth  of  Massachusetts 

vs 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Affidavit  of  Robert  Reid  in  Support  of  Second  Supplementary  Motion  for 

New  Trial. 

Robert  Reid  being  first  duly  sworn  on  oath,  says : 

That  he  is  now,  and  was  during  all  the  time  hereinafter  referred  to, 
a  constable  of  the  City  of  Boston,  County  of  Suffolk,  State  of  Massachu¬ 
setts  ; 

That  some  time  previous  to  the  trial  of  the  above  entitled  cause,  the 
exact  date  being  to  the  affiant  at  this  time  unknown,  he  was  instructed  by 
Fred  H.  Moore,  one  of  counsel  for  the  defendants  in  the  above  entitled 
cause,  to  locate  and  interview  one  Roy  E.  Gould,  who  v/as  alleged  to  be  an 
eye  witness  to  the  crime  charged  in  the  indictment  herein ; 

That  in  connection  with  said  instruction  the  affiant  interviewed  one 
Frank  J.  Burke,  also  alleged  to  be  an  eye  witness,  as  aforesaid,  and  the 
person  who  had  given  the  said  Fred  H.  Moore  the  name  of  said  Roy  E. 
Gould ; 

That  the  affiant  learned  from  the  said  Burke  that  he,  the  said  Burke, 
had  seen  the  said  Gould  on  the  streets  of  South  Braintree  immediately  after 
the  commission  of  the  crime  charged  in  the  indictment  herein,  but  that  he, 
the  said  Burke,  did  not  know  the  address  of  said  Gould,  but  knew  the  said 
Gould  only  by  reason  of  having  seen  him  in  and  about  certain  small  itiner¬ 
ant  shows  or  carnivals  held  in  the  N^ew  England  district  where  the  said 
Burke  had,  himself,  been  an  attendant;  that  all  that  he,  the  said  Burke, 
knew  about  the  said  Gould  was  that  he  sold  some  sort  of  razor  paste  or 
other  specialties  in  and  about  the  itinerant  shows  and  carnivals ;  that  he, 
the  said  Burke,  was  of  the  opinion  that  the  said  Gould  might  be  with  a  cer¬ 
tain  show  or  carnival  down  in  the  State  of  Connecticut,  the  exact  name 
of  which  show  at  the  present  time  has  been  forgotten  by  your  affiant. 

That  your  affiant  secured,  in  his  efforts  to  locate  the  said  Gk>uld,  cer¬ 
tain  Trade  Periodicals  in  which  the  said  itinerant  shows,  and  the  persons 
traveling  with  same,  were  accustomed  to  advertise  their  whereabouts; 

That  your  affiant  inquired  from  various  police  in  certain  towns  and 
located  various  carnivals  but  was  unable  to  secure  any  information  as  to 
the  whereabouts  of  said  Gould,  such  inquiries  were  made  in  various  cities 
or  towns  in  the  State  of  Connecticut,  also  in  the  State  of  Maine,  but  your 
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affiant  at  no  time  was  enabled  to  obtain  any  clue  as  to  the  whereabouts  of 
said  Gould  and  was  unable  to  interview  him  or  obtain  any  information 
about  him. 

Robert  Reid 

Subscribed  and  sworn  to  before  me  this  4th  day  of  May,  1922. 

Barrett  Welansky, 

Justice  of  the  Peace. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss. 

Commonwealth 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti. 


I,  Jeremiah  F.  Gallivan  of  Braintree  in  the  County  of  Norfolk  and 
Commonwealth  of  Massachusetts,  being  duly  sworn,  on  oath  depose  and  say 
that  I  am  Chief  of  Police  of  Braintree,  and  have  occupied  that  position  for 
over  seven  years ;  that  I  was  Chief  of  Police  of  said  Braintree  on  April  15, 
1920,  and  after  the  shooting  of  Parmenter  and  Berardelli  went  to  the 
scene  of  said  shooting  at  South  Braintree ;  that  at  that  time  or  at  any  time 
thereafter,  no  one  by  the  name  of  Roy  E.  Gould  or  by  the  name  of  Gould 
approached  me  or  said  anything  to  me ;  that  I  talked  with  no  one  of  that 
name  or  of  any  name  who  had  with  him  a  case  with  any  articles  used  in 
connection  with  razors  or  safety  razors;  that  I  talked  with  no  one  who 
had  a  bag  or  traveling  case  with  him ;  that  I  never  heard  of  Roy  E.  Gould 
until  his  name  was  brought  to  my  attention  by  the  District  Attorney  after 
the  filing  of  the  affidavit  of  one  Gould  in  1922  in  the  Clerk’s  Office  of  the 
Norfolk  Superior  Court ;  that  I  never  took  the  name  and  address  of  anyone 
by  the  name  of  Roy  E.  Gould  in  connection  with  said  shooting  or  the  in¬ 
vestigation  of  the  same,  and  never  communicated  the  name  of  any  such 
man  or  any  alleged  address  of  such  man  to  any  one  engaged  in  the  investi¬ 
gation  or  prosecution  of  the  cases  arising  out  of  said  shooting. 

Jeremiah  F.  Gallivan 


Subscribed  and  sworn  to 
1923. 


before  me  this  twenty-fifth  day  of  January, 

Joseph  W.  Keith, 

Notary  Public. 

My  commission  expires  May  8,  1925. 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 

Commonwealth  of  Massachusetts 


vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Affidavit  of  Roy  Emerson  Gould,  who  being  duly  sworn  on  oath  de¬ 
poses  and  says  that  in  correction  of  the  affidavit  heretofore  signed  by  him, 
he  wishes  to  say  that  the  officer  who  interviewed  him  at  the  scene  of  the 
shooting  of  Baradelli  and  Parmenter  was  not  the  Chief  of  Police  but  was 
Officer  John  J.  Heaney  of  the  Braintree  Police. 

Roy  Emerson  Gould 

Subscribed  and  sworn  to,  before  me,  this  fifteenth  day  of  March,  1923. 

J.  J.  McAnarney, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 

Commonwealth  of  Massachusetts 

vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Affidavit  of  John  J.  Heaney  a  police  officer  of  the  town  of  Braintree, 
Mass.,  who,  being  first  duly  sworn,  deposes  and  says  that  on  April  15, 1920, 
in  the  absence  of  Chief  of  Police  Galvin,  he  took  charge  of  the  situation  at 
and  about  the  scene  of  the  shooting  of  Baradelli  and  Parmenter,  that  with¬ 
in  a  very  short  time  of  said  shooting  he  interviewed  a  man  who  was  near 
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the  gate  tender’s  shanty  at  the  railroad  crossing  near  the  shooting,  and 
took  his  name,  address  and  what  he  saw  of  the  shooting  and  the  occupants 
of  the  so-called  Bandit  Car,  and  this  information  was  given  to  the  police 
department  of  Braintree  and  the  State  Police;  that  the  man’s  name  was 
Roy  Emerson  Gould. 

John  J.  Heaney 

Subscribed  and  sworn  to,  before  me,  this  fifteenth  day  of  March,  1923. 

J.  J.  McAnarney, 

Notary  Public. 


Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 
No.  5545 


Commonwealth  of  Massachusetts 


vs. 


Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Affidavit  of  Frank  J.  Burke 

Frank  J.  Burke,  being  first  duly  sworn  on  oath  deposes  and  says 
that  he  is  one  and  the  same  person  as  the  Frank  J.  Burke  that  testified 
for  and  on  behalf  of  the  defendants  in  the  above  entitled  cause. 

That  some  time  previous  to  the  trial  of  the  above  entitled  cause  the 
affiant  was  living  at  the  Norris  Hotel  in  the  city  of  Brockton,  county  of 
Plymouth,  Commonwealth  of  Massachusetts  and  while  so  living  at  said 
address  the  affiant  was  talking  one  day  with  one  Wolf,  whose  surname  is 
to  the  affiant  unknown,  about  the  coming  trial  of  the  defendants  herein  and 
then  and  there  and  at  that  time  the  said  person  told  the  affiant  in  substance 
and  effect  that  he  understood  that  one  Roy  E.  Gould  was  a  witness  to  the 
crime  committed  at  South  Braintree  on  April  15th,  1920. 

That  the  affiant  knew  said  Roy  E.  Gould  but  did  not  know  his  address 
except  that  the  affiant  knew  that  it  was  customary  for  the  said  Gould  to, 
during  the  summer  months,  travel  with  certain  shows  and  during  the  win¬ 
ter  months  to  go  from  factory  to  factory  demonstrating  his  merchandise. 
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That  immediately  after  learning  from  said  Wolf  that  the  said  Gould 
had  been  a  witness  to  said  affair,  the  affiant  communicated  said  informa¬ 
tion  to  Fred  H.  Moore,  one  of  counsel  for  the  defendants  herein,  and  there¬ 
upon  the  said  Moore  introduced  the  affiant  to  one  Robert  Reid  and  requested 
the  affiant  to  give  to  said  Reid  all  information  in  his  possession  relative 
to  the  means  and  method  of  locating  said  Gould ;  that  thereupon  the  affiant 
did  tell  the  said  Reid  all  that  he  knew  about  said  Gould. 

That  some  time  previous  to  the  trial  of  the  above  entitled  cause  the 
affiant  went  to  the  State  House  in  the  city  of  Boston  and  made  inquiry  at 
the  Division  of  Standards  in  the  State  House  in  the  city  of  Boston,  county 
of  Suffolk,  to  learn  whether  the  said  Roy  E.  Gould  had  had  a  license  to  act 
as  a  peddler  for  the  year  1920  and  learned  that  on  April  17th,  1920,  the 
said  Roy  E.  Gould  then  residing  at  No.  137  Columbus  Avenue,  in  the  said 
city  of  Boston,  county  of  Suffolk,  had  received  a  license  numbered  1377-B 
for  Bristol  County  and  that  thereafter  the  affiant  made  inquiry  for  the 
said  Gould  at  No.  137  Columbus  Avenue  in  the  said  city  of  Boston  and  was 
unable  to  learn  of  the  then  whereabouts  of  the  said  Gould  and  that  there¬ 
after  the  affiant  made  such  inquiry  as  he  was  able  to  make  in  Bristol  Coun¬ 
ty  of  the  Commonwealth  of  Massachusetts  to  locate  the  said  Gould  but  was 
unable  to  learn  anything  about  him. 

That  the  affiant  learned  that  certain  carnival  shows  were  in  progress 
down  in  the  neighborhood  of  Hartford,  State  of  Connecticut,  and  the  af¬ 
fiant  sent  a  letter  to  his  brother,  Edward  P.  Burke,  requesting  the  said 
Edward  P.  Burke  to  make  an  investigation  and  locate,  if  possible,  the  said 
Gould;  that  thereafter  the  affiant  heard  from  the  said  Edward  P.  Burke 
and  learned  that  he  had  been  unable  to  locate  the  said  Gould.  The  affiant 
further  made  inquiry  at  the  Argonne  Hotel  in  the  city  of  Boston  for  the 
said  Gould  previous  to  the  date  of  trial  herein  knowing  that  the  said  Gould 
occasionally  stopped  at  said  hotel  but  was  unable  to  locate  the  said  Gould, 

That  further  the  affiant  made  many  inquiries  among  many  persons  in 
the  city  of  Boston  who  were  acquainted  with  the  said  Gould  and  was  unable 
to  locate  him ;  also  made  inquiries  at  and  about  places  wffiere  the  said  Gould 
would  be,  the  affiant  believed  likely  to  go. 

That  the  affiant  first  came  in  contact  with  said  Gould  on  or  about  the 
2nd  day  of  November,  1921  at  the  Windsor  Hotel,  in  the  city  of  Portland, 
State  of  Maine,  and  immediately  communicated  to  the  said  Fred  H.  Moore 
hereinbefore  mentioned,  the  fact  that  the  affiant  had  located  the  said  Gould, 
whereupon  the  said  Moore  came  to  Portland  and  met  the  said  Gould. 

Further  the  affiant  sayeth  not. 

(Signed)  Frank  J.  Burke 

Subscribed  and  sworn  to  before  me  this  6th  day  of  April,  1923. 

(Signed)  Kornel  Wishonoivsky, 

Notary  Public. 

My  commission  expires  Jan.  31,  1930 
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Commonwealth  of  Massachusetts. 

Norfolk,  ss.  Superior  Court 

Criminal  Session 

Commonwealth  of  Massachusetts 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti. 


Affidavit  of  Edward  P.  Burke 

In  Support  of  Second  Supplementary  Motion  for  New  Trial. 

Edward  P.  Burke  being  first  duly  sworn  on  oath  says : 

That  he  is  a  citizen  of  the  United  States  residing  at  312  Ann  Street, 
Hartford,  Connecticut,  and  has  resided  at  above  address  for  a  period  of 
about  one  year  and  that  previous  to  that  time  he  resided  at  IIII/2  Ann 
Street  and  resided  at  that  address  for  a  period  of  approximately  a  year  and 
a  half  and  that  in  the  year  1920  he  resided  at  or  near  the  corner  of  Green 
and  Main  Streets  in  the  same  City  of  Hartford,  State  of  Connecticut. 

That  the  affiant  is  a  brother  of  one  Frank  J.  Burke  who  testified  in  the 
above  entitled  cause. 

That  sometime  during  the  early  spring  months  of  1921  and  previous 
to  May  31st,  1921,  the  affiant  received  a  letter  from  the  said  Frank  J. 
Burke,  his  brother. 

That  the  affiant  has  made  due  and  diligent  effort  to  discover  the 
original  of  said  letter. 

That  the  affiant’s  best  recollection  is  that  he  had  said  letter  in  his 
possession  from  the  time  of  receipt  of  said  letter  until  sometime  on  or 
about  a  year  ago  at  which  time  he  destroyed  said  letter,  the  same  apparent¬ 
ly  serving  no  further  useful  purpose. 

That  the  affiant’s  best  recollection  of  the  contents  of  said  letter  are 
as  follows,  to  wit :  That  said  letter  was  postmarked  from  the  City  of  Bos¬ 
ton,  Commonwealth  of  Massachusetts,  and  gave  the  address  of  68  Pember¬ 
ton  Square  and  was  on  a  letterhead  purporting  to  be  that  of  the  Sacco- 
Vanzetti  Defense  Committee.  That  the  said  letter  was  signed  by  the  said 
Frank  J.  Burke,  heretofore  referred  to  as  the  brother  of  the  affiant. 

That  the  subject  matter  of  said  letter  was  to  the  best  of  affiant’s  recol¬ 
lection,  as  follows,  to  wit :  A  statement  by  the  said  Frank  J.  Burke  that  he 
had  been  a  witness  to  some  shooting  at  South  Braintree,  Massachusetts 
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on  April  _15th,  1920.  That  he  had  seen  the  both  of  the  men  that  were  held 
for  trial  in  connection  with  the  said  shooting  and  that  neither  of  the  men 
were  the  men  that  he  had  seen  at  South  Braintree  on  April  15th,  1920. 
That  a  trial  was  coming  on  at  an  early  date  and  that  he  had  told  Fred  H. 
Moore,  one  of  counsel  for  the  defendants  that  he  had  heard  that  one  Roy 
E.  Gould  was  a  witness  to  said  shooting  and  that  the  said  Fred  H.  Moore 
had  asked  him  to  attempt  to  locate  the  said  Gould.  That  he  had  made 
inquiries  about  said  Gould  and  had  learned  that  he  went  around  the  coun¬ 
try  with  carnival  companies  and  that  he  had  made  inquiry  and  had  secured 
some  hearsay  information  to  the  effect  that  the  said  Roy  E.  Gould  was 
connected  with  some  carnival  company  or  show  company  operating  in  or 
about  the  City  of  Hartford,  State  of  Connecticut,  and  that  he  requested 
the  affiant  to  make  inquiries  relative  to  the  whereabouts  of  said  Gould  and 
if  he  succeeded  in  locating  the  said  Gould  to  then  advise  him  or  the  said 
Fred  H.  Moore. 

That  pursuant  to  such  request  contained  in  said  letter  from  the  said 
Frank  J.  Burke,  brother  of  the  affiant,  the  affiant  did  make  an  effort  to 
locate  the  said  Gould  in  or  about  any  carnival  or  show  companies  operating 
at  or  near  the  said  City  of  Hartford,  State  of  Connecticut. 

That  the  affiant  located  some  five  or  six  different  carnival  and 
show  companies  operating  in  that  district  and  made  personal  inquiries  at 
or  about  each  and  all  the  said  separate  shows  to  locate  the  said  Roy  E. 
Gould  but  utterly  failed  to  get  any  information  whatsoever  relative  to  him. 
The  affiant  was  unable  to  find  anyone  who  knew  said  Gould  or  knew  any¬ 
thing  about  him.  That  the  affiant  so  reported  to  the  said  Frank  J.  Burke, 
his  brother,  by  mail. 

That  the  affiant  never  did  succeed  in  locating  the  said  Roy  E.  Gould 
and  that  the  affiant  makes  this  affidavit  setting  forth  his  efforts  to  locate  the 
said  Roy  E.  Gould  in  response  to  the  request  of  Frank  J.  Burke,  his  brother, 
freely  and  voluntarily  and  for  no  purpose  other  than  to  make  known  to 
the  Court  that  such  efforts  were  made. 

That  the  affiant  devoted  one  half  day  to  his  search  going  to  the  town 
of  Manchester,  State  of  Connecticut  and  also  devoted  a  number  of  nights 
after  work.  That  all  told  the  affiant  visited  not  less  than  a  half  a  dozen 
different  carnivals  and  shows  covering  a  considerable  period  of  time  owing 
to  the  fact  that  carnivals  appear  at  irregular  intervals. 

Further  affiant  sayeth  not. 

(Signed)  Edward  P.  Burke 

Subscribed  and  sworn  to,  before  me,  this  24th  day  of  September,  1923. 

(Signed)  Leo  Meltyer, 

Notary  Public. 

My  com.  Expires  Dec.  7,  1923. 


Commonwealth  of  Massachusetts. 


Norfolk,  ss. 

Superior  Court 

Criminal  Session 

Commonwealth 

V. 

Sacco 

Commonwealth 

V. 

Vanzetti 


Decision  on  Second  Supplementary  Motion  for  New  Trial 


(Gould  Affidavit) 

This  motion  for  a  new  trial  seeks  to  set  aside  the  verdict  of  the  jury 
on  the  affidavit  of  one  Roy  E.  Gould.  In  his  affidavit  it  is  alleged  “that  he 
was  an  eye  witness  to  the  passing  of  an  automobile  in  which  the  men  rode 
who  shot  and  killed  Parmenter  and  Berardelli ;  that  he  could  not  with  any 
distinctness  see  the  persons  who  participated  in  the  shooting ;  that  as  the 
automobile  came  up  the  street  he  saw  a  man  jump  into  the  automobile  on 
the  left  hand  side ;  that  he  saw  a  man  climb  from  the  tonneau  over  the  back 
and  settle  down  in  the  front  seat  on  the  right  hand  side  of  the  driver;  that 
this  man  had  a  revolver  in  his  hand  and  fired  at  the  affiant  and  the  bullet 
passed  through  the  overcoat  of  the  affiant;  that  said  automobile  passed 
within  five  to  ten  feet  from  him;  that  this  man  in  the  front  seat  on 
the  right  side  of  the  driver  was  approximately  a  man  of  twenty-two  to 
twenty-five  years  of  age  and  was  a  man  of  apparently  slight  build,  clean 
cut  features  and  well  dressed ;  that  he  wore  a  blue  suit  and  across  the  vest 
front  was  a  small  chain ;  that  his  complexion  was  dark  and  he  was  wearing 
a  cap,  but  the  hair  that  appeared  around  the  edge  of  the  cap  was  apparently 
black;  and  that  the  man  whom  he  saw  in  the  front  seat  was  not  the  de¬ 
fendant  Sacco". 

The  affiant  never  saw  Sacco,  according  to  his  affidavit,  from  April  15, 
1920,  the  day  of  the  murder,  until  November  10,  1921,  when  he  went  to 
Dedham  jail  at  the  request  of  Mr.  Moore.  In  other  words,  the  affiant  must 
have  carried  a  correct  mental  photograph  in  his  mind  of  Sacco  for  practi¬ 
cally  eighteen  months,  when  he  only  had  a  glance  in  which  to  take  this 
photograph  on  the  day  of  the  murder. 

To  set  aside  a  verdict  on  evidence  of  this  character  would  be  to  de¬ 
prive,  in  my  judgment,  the  Commonwealth  of  its  rights  without  reason  or 
justification.  As  I  have  said  before  in  other  decisions,  the  public  have 
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rights  in  these  verdicts  that  equal  those  of  the  defendants,  rights  that  must 
be  as  safely  guarded  as  those  of  the  defendants. 

In  the  first  place,  this  evidence  only  means  the  addition  oi  one  more 
eye  witness  to  the  passing  of  the  bandit  automobile.  This,  therefore,  would 
simply  mean  one  more  piece  of  evidence  of  the  same  kind  and  directed  to 
the  same  end,  and  in  my  judgment,  would  have  no  effect  whatever  upon  the 
verdicts.  For  these  verdicts  did  not  rest,  in  my  judgment,  upon  the  testi¬ 
mony  of  the  eyewitnesses,  for  the  defendants,  as  it  was,  called  more  wit¬ 
nesses  than  the  Commonwealth  who  testified  that  neither  of  the  defendants 
were  in  the  bandit  car. 

The  evidence  that  convicted  these  defendants  was  circumstantial  and 
was  evidence  that  is  known  in  law  as  “consciousness  of  guilt”.  This  evi¬ 
dence,  corroborated  as  it  was  by  the  eyewitnesses  was  responsible  for  these 
verdicts  of  guilty.  The  supreme  judicial  court  has  said  that  the  trial 
judge  in  passing  judgment  on  motions  for  new  trials  should  take  into  con¬ 
sideration  “the  strength  or  weakness  of  the  evidence  upon  which  the  ver¬ 
dicts  were  returned”.  On  this  account  I  have  again  reviewed  and  con¬ 
sidered  the  evidence  with  great  care  and  solicitude. 

Let  us  now  consider  in  some  detail  V\^hat  the  evidence  was  upon  which 
the  jury  was  called  to  pass  judgment,  pa'Hicularly  as  was  suggested  by  the 
supreme  judicial  court,  with  reference  to  its  strength.  For  if  the  evidence 
warranted  the  verdicts  of  guilty,  even  though  controverted  by  the  de¬ 
fendants,  the  verdicts  should  stand  until  the  defendants  are  able  to  show 
that  some  injustice  will  or  might  be  done  to  them  unless  their  motion  for 
a  new  trial  that  is  based  upon  the  Gould  affidavit  is  granted. 

Evidence. 

There  was  evidence  tending  to  prove  that  the  mortal  bullet  (that  is, 
the  one  that  killed  Berardelli)  was  fired  through  Sacco’s  Colt  automatic 
pistol.  I  shall  not  consider  that  evidence  in  this  motion,  because  I  am 
called  upon  to  consider  it  in  another. 

BerardellTs  Revolver. 

There  was  most  potent  evidence  introduced  tending  to  show  that  the 
loaded  Harrington  &  Richardson  38  caliber  revolver  was  taken  from  Berar¬ 
delli  sometime  during  the  shooting.  If  this  evidence  was  believed  by  the 
jury,  there  would  seem  to  be  no  doubt  about  the  guilt  of  Vanzetti.  Now, 
what  was  this  evidence?  There  was  evidence  that  the  deceased  Berardelli 
accompanied  by  his  wife  left  his  38  caliber  Harrington  &  Richardson  re¬ 
volver  about  three  weeks  before  the  shooting  with  the  Ivers-Johnson  Sport¬ 
ing  Goods  Company  of  Boston,  Massachusetts,  to  be  repaired ;  that  the  re¬ 
pair  number  attached  to  said  revolver  while  at  the  Johnson^  Company  was 
94,765 ;  that  a  check  had  been  given  to  Mr.  Berardelli  for  this  revolver  and 
was  later  given  to  Parmenter  by  Berardelli ;  that  the  repair  man  testified 
that  a  new  hammer  had  been  put  into  the  Berardelli  revolver ;  that  the 
said  witness  when  shown  the  Vanzetti  revolver  (that  is,  the  one  that  the 
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Commonwealth  claimed  was  stolen  from  Berardelli)  testified  that  said 
revolver  had  had  a  new  hammer  put  into  it;  that  the  manager  of  said 
Johnson  Company  testified  that  said  revolver  had  been  delivered  but  he 
could  not  say  to  whom ;  and  that  said  Berardelli  had  on  the  Saturday  be¬ 
fore  the  shooting  a  revolver  in  his  possession  that  was  like  the  revolver 
found  on  Vanzetti,  and  which  was  shown  him  while  he  was  on  the  witness 
stand.  It  is  true  that  the  cross  examination  of  this  witness  seemed  to  weak¬ 
en  his  testimony  given  in  direct  examination,  but  nevertheless  his  credibil¬ 
ity  still  remained  for  the  determination  of  the  jury. 

Although  counsel  said  at  the  time  of  the  arguments  of  the  motion  for 
new  trials,  based  upon  the  Hamilton  affidavit,  that  “this  is  all  the  evidence 
that  there  was  that  connected  Vanzetti  with  the  Berardelli  revolver”,  yet 
this  is  not  true  by  any  means.  There  was  other  evidence,  if  believed  by  the 
jury,  that  had  great  weight  and  potency.  This  evidence  relates  to  false 
statements  made  by  Vanzetti  in  regard  to  the  loaded  38  caliber  revolver 
that  was  taken  from  him  at  the  time  of  his  arrest,  which  the  Common¬ 
wealth  claimed  was  stolen  from  Berardelli  sometime  during  the  shooting. 
This  evidence  relates  to  falsehoods  told  by  Vanzetti  to  District  Attorney 
Katzmann  and  Chief  of  Police  Stewart  the  night  of  his  arrest  or  the  next 
morning. 

In  the  case  of  Commonwealth  against  Devaney,  182  Mass.  33,  the 
supreme  judicial  court  has  said  that  “statements  m'ade  that  are  intention¬ 
ally  false  is  evidence  that  tends  to  show  the  guilt  of  the  accused”.  This  is 
on  the  ground  that  falsehoods  tend  to  show  a  consciousness  of  guilt.  Pro¬ 
fessor  Wigmore  says  that  this  kind  of  evidence  when  established  is  the 
most  powerful  evidence  that  there  is.  This  is  so  because  self-consciousness 
of  guilt  is  evidence  of  self-commission  of  the  crime.  In  other  words,  guilty 
consciousness  identifies  the  perpetrator  of  the  crime. 

That  falsehoods  were  told  to  both  the  district  attorney  and  Chief  Stew¬ 
art  there  is  no  dispute,  and  that  both  defendants  were  duly  warned  by  both 
officers  when  interviewed  by  them,  there  is  no  question. 

These  officers  of  the  law,  knowing  probably  that  the  Berardelli  38 
caliber  Harrington  &  Richardson  revolver  had  been  stolen  or  was  missing, 
made  inquiries  of  Vanzetti  in  regard  to  the  38  caliber  Harrington  &  Rich¬ 
ardson  revolver  taken  from  his  (Vanzetti’s)  pocket  at  the  time  of  his 
arrest.  The  Commonwealth  claimed  that  if  Vanzetti  came  honestly  into 
the  possession  of  said  revolver  there  was  every  reason  why  he  should  have 
told  the  truth  about  it.  The  Commonwealth  also  claimed  that  Vanzetti, 
realizing  that  he  had  in  his  possession  Berardelli’s  revolver,  felt  that  he 
must  account  for  its  possession  and  did  so  by  telling  falsehoods,  and  later, 
knowing  that  the  Commonwealth  could  prove  the  falsity  of  these  state¬ 
ments,  he  admitted  on  the  witness  stand  that  they  were  false.  In  the 
language  of  the  supreme  court  as  quoted,  it  is  these  falsehoods  in  account¬ 
ing  for  this  revolver  that  “tended  to  prove  his  guilt”. 

In  cross  examination  Vanzetti  admitted  that  he  told  Mr.  Katzmann 
that  he  purchased  the  revolver  on  Washington  Street,  Boston,  four  years 
before  his  arrest,  that  he  did  not  buy  it  in  his  own  name,  that  he  paid  $18 
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or  $19  for  it,  that  the  cartridges  in  the  revolver  when  purchased  came  out 
of  the  same  box,  and  that  the  revolver  had  six  chambers  in  the  barrel. 

Now,  the  Commonwealth  claimed  that  Vanzetti  told  these  falsehoods 
because  he  could  not  truthfully  account  for  his  possession  of  the  revolver 
the  next  morning  after  his  arrest  because  he  had  stolen  it,  and  later  changed 
his  statements  because  he  knew  that  it  could  be  proven  by  the  Common¬ 
wealth  that  it  was  not  purchased  at  a  store  on  Washington  Street  because 
a  record,  including  its  number,  would  under  the  law  have  to  be  made,  and 
also  because  if  it  was  true  the  defendant  at  the  trial  would  be  able  to  prove 
said  purchase ;  that  it  could  be  proven  that  the  gun  was  not  purchased  as 
stated  four  years  before,  because  one  of  the  experts  called  by  the  defend¬ 
ants  testified  that  the  revolver  was  sixteen  years  old ;  that  it  could  be  proven 
that  the  market  price  of  a  Harrington  &  Richardson  revolver  of  this  de¬ 
scription  was  only  $5  and  not  $18  or  $19  as  stated  by  Vanzetti;  that  the 
Commonwealth  could  prove  that  the  cartridges  did  not  come  out  of  the 
same  box  originally,  because  three  of  the  five  cartridges  in  the  revolver 
were  of  one  manufacturer’s  make  and  two  of  another  and  therefore  they 
could  not  have  come  out  of  the  same  box ;  and  that  by  examination  it  could 
be  easily  seen  that  the  revolver  had  five  chambers  and  not  six.  From  the 
fact  that  Vanzetti  did  not  know  the  number  of  chambers  there  were  in 
said  revolver,  the  Commonwealth  claimed  that  this  statement  was  made  by 
Vanzetti  because  he  had  not  had  the  revolver  long  enough  to  even  get 
acquainted  with  the  number  of  chambers  there  were  in  said  revolver. 

At  the  trial  Vanzetti  testified  that  he  purchased  the  revolver  of  one 
Falzini  about  three  months  before  his  arrest  and  that  he  only  paid  the 
sum  of  $5  for  it.  At  this  point  we  arrive  at  the  very  parting  of  the  ways. 
That  falsehoods  were  told  there  is  no  doubt.  The  reasons  ivhy  they  were 
told  is  in  great  dispute.  The  Commonwealth  claimed  that  Vanzetti  told 
these  falsehoods  because  he  was  trying  to  cover  up  his  possession  of  Berar- 
delli’s  revolver  when  suddenly  confronted  with  questions  about  his  posses¬ 
sion  of  it,  and  that  his  change  of  statements  was  made  because  the  defend¬ 
ant  knew  that  the  Commonwealth  could  prove  that  they  were  false. 

To  meet  this  claim  of  the  Commonwealth,  the  defendant  testified  that 
he  told  these  falsehoods  because  he  was  a  radical  and  that  some  harm  or 
punishment  in  some  manner  might  come  to  him  because  of  this  fact.  Until 
Vanzetti  took  the  stand,  no  reference  whatsoever  had  been  made  in  any 
manner  in  the  testimony  to  radicalism.  At  this  point  counsel  for  the  de¬ 
fendants  were  face  to  face  with  the  question  of  opening  up  the  subject  of 
radicalism  as  the  reason  why  the  falsehoods  were  told.  Counsel  undoubt¬ 
edly  believing  in  the  statements  of  their  clients,  adopted  the  only  course 
that  they  could  have  pursued.  To  allow  those  falsehoods  to  go  unchallenged 
would  have  been  fatal  in  all  probability,  and  if  the  claim  of  the  defendant 
was  disbelieved  by  the  jury,  then  the  result  would  have  been  at  least  as 
fatal  to  the  defendants. 

The  issue,  therefore,  was  clearly,  fairly  and  intelligently  raised  and 
ably  argued  by  counsel  before  the  jury.  This  issue  is  clearly  one  of  fact, 
which  the  law  placed  upon  the  jury  to  determine  and  I  have  no  right  to 
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usurp  their  function  nor  disturb  their  verdict,  unless  I  can  feel  that  it  is 
clearly  my  duty  so  to  do.  In  other  words,  if  there  was  evidence  that  war¬ 
ranted  the  jury  in  finding  that  the  revolver  found  upon  Vanzetti  was  stolen 
from  Berardelli,  then  there  v/as  complete  evidence  that  connected  him  with 
said  murder. 

It  was  argued  that  the  jury  ought  not  to  have  believed  this  claim  of 
the  Commonwealth,  and  on  this  account  I  have  examined  the  evidence 
with  great  care  and  consideration  with  reference  to  the  logical  connection 
between  the  claims  of  radicalism  and  the  falsehoods  admittedly  told.  In 
the  cross  examination  of  Vanzetti,  I  find  that  he  (Vanzetti)  could  find  no 
logical  connection  between  radicalism  and  the  falsehood  that  he  told  Mr. 
Katzmann  when  he  said  he  paid  $18  or  $19  for  the  revolver  instead  of  $5 ; 
for  the  jury  had  a  right  to  say  if  he  could  not  state  within  nearly  four 
times  the  market  value  of  that  revolver  that  he  did  not  know  it,  and  if  he 
did  not  know  its  value,  then  that  would  be  some  evidence  that  he  did  not 
buy  it,  and  if  he  did  not  buy  it,  that  would  be  consistent  with  the  conten¬ 
tion  of  the  Commonwealth,  together  with  the  other  evidence,  that  it  was 
taken  from  the  body  of  Berardelli  at  the  time  of  the  shooting.  Again, 
Vanzetti,  having  admitted  in  cross  examination  that  he  could  find  no  logical 
connection  between  some  of  the  falsehoods  and  radicalism,  ought  a  jury 
to  be  condemned  if  they  were  unable  so  to  do? 

I  have  referred  to  this  evidence  in  regard  to  the  alleged  Berardelli 
revolver  in  such  detail  because  of  the  earnest  and  able  argument  of  counsel 
on  one  of  the  motions  for  a  new  trial.  I  feel  it  is  my  duty  to  all  persons 
concerned  to  make  this  full  statement  of  this  evidence  upon  this  particular 
issue.  For  if  the  jury  believed  the  claim  of  the  Commonwealth  on  the  sub¬ 
ject,  then  there  could  be  no  doubt  of  the  guilt  of  Vanzetti. 

Sacco’s  Cap. 

There  v/as  evidence  that  tended  to  prove  that  the  cap  that  was  picked 
up  near  the  dead  bodv  of  Berardelli  belonged  to  Sacco.  Sacco  and  his  wife 
both  testified  that  this  cap  was  not  his.  This  was  a  disputed  question  of 
fact  that  the  jury  alone  could  determine. 

There  was  evidence  tending  to  prove  that  as  the  abandoned  car  was 
escaping  from  the  place  of  the  murder,  a  rifle  or  gun  barrel  was  seen  stick¬ 
ing  out  some  distance  from  the  rear  window  of  said  car  (which  window 
had  been  broken  sometime  during  the  day  and  before  the  murders  were 
committed).  At  the  time  of  Vanzetti’s  arrest  there  were  found  in  his 
pocket  three  or  four  twelve  gauge  cartridges  loaded  with  buckshot.^ 
zetti  testified  that  they  were  going  out_  to  shoot  birds  with  some  friend  or 
friends  who  had  visited  him  at  sometime  before.  Now,  what  effect  this 
testimony  had  upon  the  minds  of  the  jury,  I  do  not  know,  ^t  certainly 
they  had  a  right  to  give  this  testimony  whatever  probative  effect  in  their 
judgment  it  was  entitled  to.  • 
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Abandoned  Bandit  Car. 

There  was  evidence  which  tended  to  prove  that  whoever  committed 
these  murders  made  their  escape  in  a  large  Buick  touring  car ;  that  this 
same  car  was  last  seen  on  the  day  of  the  murder  about  4:30  p.  m.,  being 
then  driven  in  the  direction  of  Manley  Street  in  West  Bridgewater,  and  at 
this  point  and  time  the  defendant  Vanzetti,  according  to  the  testimony  of 
the  Commonwealth,  was  in  said  car ;  that  two  days  later,  on  April  17,  this 
car  was  found  abandoned  on  a  cart  road  about  six  hundred  feet  from  said 
Manley  Street ;  that  a  conductor  on  a  street  car  that  ran  from  West  Bridge- 
water  to  Brockton  testified  that  either  on  the  night  of  the  14th  or  15th  of 
April  (the  murder  having  been  committed  on  April  15)  he  saw  both  de¬ 
fendants  take  his  car  at  Sunset  Avenue  in  said  West  Bridgewater;  that 
said  Sunset  Avenue  was  the  place  where  the  defendants  took  the  car  on  the 
night  of  May  5th  when  they  were  arrested ;  that  Sunset  Avenue  was  not 
far  remote  from  said  Manley  Street,  and  also  the  place  where  the  bandit 
car  was  abandoned  and  later  found. 

Both  defendants  denied  that  they  took  this  electric  car  either  on  the 
14th  or  15th  of  April  or  at  any  other  time  excepting  on  the  night  of  said 
May  5th ;  that  if  the  conductor  saw  these  defendants  take  his  car  at  Sun¬ 
set  Avenue  as  he  says  either  on  the  14th  or  15th  of  April,  it  must  have 
been,  in  all  probability,  on  the  15th  of  April,  because  the  bandit  car  could 
not  very  well  have  been  abandoned  until  after  4 :30  p.  m.  on  April  15. 

Here  we  have  a  controverted  question  of  fact  between  the  conductor 
of  the  street  railway  company  and  the  two  defendants,  a  question  that 
could  only  be  determined  by  the  jury  by  ascertaining  the  truth.  Now,  if 
the  jury  believed  that  the  conductor  told  the  truth  and  the  defendants  in¬ 
tentionally  lied  about  it,  then  they  had  a  right  to  say  that  such  falsehood 
tended  to  prove  guilty  consciousness  of  their  connection  with  the  abandoned 
bandit  car,  and  such  connection  tended  to  identify  them  not  only  with  said 
abandoned  car,  but  with  the  murders  themselves. 

Attempted  Use  of  Guns  on  Arresting  Officers. 

For  some  reason,  there  seems  to  be  a  desire  to  omit  on  the  part  of 
some  this  most  important  piece  of  testimony  from  a  true  and  impartial 
history  of  these  cases.  In  my  judgment,  the  testimony  of  the  two  arrest¬ 
ing  officers,  if  believed,  was  of  the  greatest  potency.  The  two  police  of¬ 
ficers  who  arrested  the  defendants  on  the  electric  car  that  runs  from  West 
Bridgewater  to  Brockton  on  the  night  of  May  5th,  gave  testimony  that 
tended  to  prove  that  Vanzetti  reached  for  his  hip  pocket  and  one  of  the 
officers  testified  that  he  said  to  him,  “keep  your  hands  on  your  lap  or  you 
will  get  into  trouble” ;  that  soon  after  this,  a  loaded  Harrington  &  Richard¬ 
son  revolver  of  38  caliber  was  taken  from  his  hip  pocket;  that  one  of  the 
officers  testified  that  while  in  the  automobile  en  route  for  the  Brockton 
police  station,  Sacco  reached  his  hand  to  put  under  his  overcoat  and  he  (the 
officer)  told  hiiji  to  keep  his  hands  outside  of  his  clothes  and  on  his  lap; 
that  this  same  officer  testified  as  follows  when  asked  to  indicate  at  what 
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point  he  put  his  hand  under  his  overcoat;  “just  about  the  stomach  across 
his  waist  band”.  The  officer  then  asked  Sacco,  “Have  you  got  a  gun  there?” 
and  Sacco  replied,  “No,  I  ain’t  got  no  gun.”  “Well”,  the  officer  replied, 
“keep  your  hands  outside  of  your  clothes.”  The  officer  further  testified 
that  “we  went  a  little  further  and  Sacco  did  the  same  thing.”  The  officer 
then  testified  that  he  put  his  hand  under  Sacco’s  coat,  but  did  not  see  any 
gun,  and  he  also  said  then  to  Sacco,  “Mister,  if  you  put  your  hand  in  there 
again,  you  are  going  to  get  into  trouble”,  and  Sacco  replied,  “I  don’t  want 
no  trouble”. 

After  arriving  at  the  Brockton  police  station,  Sacco  was  searched  and 
inside  the  waist  band  of  the  front  part  of  his  trousers  there  was  found 
a  loaded  Colt  automatic  pistol  of  32  caliber  with  eight  cartridges  in  it,  and 
twenty-four  loose  cartridges  in  his  overcoat  pocket. 

Both  of  the  defendants  denied  this  testimony  of  the  officers  in  toto, 
but  that  denial  did  not  settle  this  question,  for  the  jury  had  a  right  to  be¬ 
lieve  the  officers  and  if  they  did,  then  this  evidence  is  entitled  to  great 
weight  and  consideration.  It  cannot  be  brushed  aside  by  the  mere  wave 
of  the  hand,  for  the  jury  had  a  right  to  determine  the  reason  why  these 
defendants  carried  upon  the  night  in  question  loaded  guns,  and  they  also 
had  a  right  to  determine  that  radicalism  had  nothing  to  do  with  their  car¬ 
rying  these  guns  and  that  radicalism  had  nothing  to  do  with  their  attempt 
to  use  these  guns  upon  the  officers.  The  defendants  have  made  no  claim 
to  that  effect,  because  it  is  their  claim  that  there  was  no  such  attempt  on 
their  part.  I  have  referred  to  it  for  the  purpose  of  showing  that  the  jury 
had  a  right  to  eliminate  radicalism  as  a  reason  for  either  carrying  the 
loaded  guns  as  well  as  their  attempted  use  of  them  upon  the  officers. 

Now,  then,  what  probative  force  did  this  evidence  have,  assuming 
that  the  jury  found,  as  they  had  a  right  to  find,  that  the  testimony  of  the 
arresting  officers  was  true  ?  In  answer  to  this  question,  I  have  asked  my¬ 
self  another  question,  which  is  as  follows:  Suppose  the  defendants,  while 
under  arrest,  succeeded  in  taking  the  lives  of  one  or  both  of  these  officers 
and  were  later  indicted  and  tried  for  murder,  would  the  evidence  of  the 
murder  of  Parmenter  and  Berardelli  be  competent  on  the  issue  of  killing 
said  officer  or  officers,  even  though  it  showed  the  commission  of  another 
crime?  In  other  words,  would  it  not  be  a  relevant  fact,  and  would  it  not 
tend  to  prove  a  fact  that  was  material  to  the  issue  involved? 

In  my  judgment,  it  would.  This  is  so  because  motive  is  always  a 
material  fact  involved  in  the  trial  of  criminal  cases.  The  motive  here 
would  be  the  regaining  of  their  liberty  in  order  to  escape  the  consequences 
of  the  murder  of  Parmenter  and  Berardelli  or  to  conceal  their  connection 

with  it.  .  .  ,  j  j 

Suppose  now  the  officers  had  not  been  killed,  but  seriously  wounded, 
and  the  defendants  had  been  indicted  for  an  assault  with  intent  to  murder, 
would  not  this  same  evidence  of  the  murder  of  Parmenter  and  Berardelli 
be  still  competent  as  tending  to  prove  the  motive  for  the  assault? 

Now,  again,  suppose  the  defendants  reached  for  their  guns  for  the 
purpose  of  using  them  upon  the  officers,  and  were  defeated  in  their  pur- 
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pose  by  the  alertness  of  the  officers  or  by  their  prevention  in  some  manner, 
would  not  the  same  motive  still  exist  as  tending  to  prove  their  intent  to 
escape  the  consequences  of  the  murder  of  Parmenter  and  Berardelli  ? 

On  these  propositions  the  authorities  are  too  numerous  to  require  ci¬ 
tation,  although  some  of  them,  however,  have  expressed  it  somewhat  dif¬ 
ferently  when  a  person,  being  under  arrest,  uses  a  deadly  weapon  on  an 
arresting  officer,  by  calling  it  evidence  of  consciousness  of  guilt;  but  it 
makes  little  difference  whether  you  call  the  evidence  one  of  motive  or  con¬ 
sciousness  of  guilt,  it  is  entitled  to  much  probative  force  and  potency  in 
the  determination  by  the  jury  of  the  issues  involved. 

If,  then,  these  defendants  reached  for  their  guns  in  order  to  regain 
their  liberty,  because  they  were  consciously  guilty  of  the  murder  of  Berar¬ 
delli  and  Parmenter,  than  such  action  on  their  part  tended  to  identify  them 
with  said  murders. 


Sacco’s  Falsehoods. 

Falsehoods  intentionally  told  are  very  important  pieces  of  evidence 
in  the  investigation  of  crime.  To  the  investigator  in  criminal  cases  they 
are  “searchlights”  in  a  great  many  cases  that  assist  in  identifying  the 
perpetrator  of  crime.  To  juries  they  serve  the  same  purpose.  To  what 
purpose  then  did  the  falsehoods  told  by  Sacco  serve  the  jury  in  arriving 
at  their  verdicts?  That  would  depend  upon  what  connection  they  had 
with  the  murder  of  Parmenter  and  Berardelli.  If  there  was  no  connec¬ 
tion,  then  they  would  be  of  no  assistance  whatsoever. 

Let  us  now  consider  some  of  these  admitted  falsehoods  that  were  told 
by  him.  In  the  first  place,  it  was  admitted  that  both  defendants  were  told 
by  Mr.  Katzmann  that  they  were  under  no  obligation  to  answer  any  ques¬ 
tions  whatsoever,  but  if  they  did,  their  answers  might  be  used  against  them, 
yet  notwithstanding  this  warning,  Sacco  saw  fit  to  tell  many  falsehoods  to 
the  district  attorney.  Another  significant  fact  was  that  at  the  time  of 
the  arrest  of  the  defendants,  the  officers  found  upon  either  one  of  the  de¬ 
fendants  a  notice  that  called  for  a  meeting  of  radicals  to  be  held  at  some 
hall  in  Brockton  within  a  week  or  two  after  the  arrest.  With  this  knowl¬ 
edge,  the  inquiry  naturally  would  be  made  by  the  jury,  how  could  the  de¬ 
fendants  except  by  telling  falsehoods  to  the  district  attorney  to  keep  from 
him  the  knowledge  that  they  were  radicals? 

Now,  we  will  consider  the  falsehoods  themselves  told  by  Sacco.  He 
admitted  he  told  the  district  attorney  the  day  after  his  arrest  that  on  April 
15,  the  day  of  the  murder,  he  worked  all  day.  At  the  trial  he  testified  that 
he  was  with  other  friends  and  at  the  office  of  the  Italian  consul  at  Boston 
to  get  his  passports  on  which  he  and  his  family  were  to  sail  for  Italy  two 
days  after  his  arrest.  At  the  trial  he  admitted  he  told  a  falsehood  to  his 
employer  and  friend,  Mr.  Kelly,  the  next  morning  when  he  said  to  him 
he  did  not  come  back  on  the  noon  train  the  day  before  because  there  was 
such  a  crowd  at  the  Italian  consul’s  office  that  he  could  not  get  his  pass¬ 
port.  On  the  witness  stand  he  admitted  that  the  statement  to  Kelly  was 
not  true. 
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Now,  the  jury  had  a  right  to  say  that  there  was  absolutely  no  con¬ 
nection  between  this  falsehood  and  radicalism;  and  they  had  the  further 
right  to  say  that  this  falsehood  was  told  to  Mr.  Kelly  for  the  purpose  of 
concealing  the  fact  that  he  was  at  South  Braintree  the  afternoon  of  the 
murder  and  not  at  the  Italian  consul’s  office.  It  is  true  that  Sacco  denied 
that  he  was  there  and  he  offered  much  testimony  that  corroborated  him  to 
the  effect  that  he  was  at  the  Italian  consul’s  office,  but  that  did  not  take 
away  from  the  jury  their  province  of  determining  the  truth. 

He  also  testified  that  he  probably  said  to  the  district  attorney,  but  he 
did  not  remember,  that  he  did  not  knov/  Berardelli,  but  later  testified  he 
knew  the  next  day  from  reading  the  newspapers  that  Berardelli  had  been 
murdered.  At  the  trial  he  testified  that  he  bought  the  Colt  automatic  pistol 
found  upon  him  at  the  time  of  his  arrest  in  Milford,  Massachusetts,  while 
to  the  district  attorney  he  said  he  bought  it  on  Washington  Street,  Boston. 
To  the  district  attorney  he  admitted  he  told  him  the  twenty-four  cartridges 
found  in  Sacco’s  overcoat  at  the  time  of  his  arrest  were  purchased  in  one 
box,  and  yet  at  the  trial  he  testified  that  was  not  the  truth.  The  Common¬ 
wealth  claimed  that  the  reason  why  this  story  was  changed  was  because 
of  the  fact  that  among  the  thirty-two  cartridges,  sixteen  were  Peters, 
three  were  Remington,  seven  were  United  States,  and  six  were  Winchester. 
He  denied  that  he  had  ever  worked  in  Braintree,  although  he  had  in  fact 
worked  for  Rice  &  Hutchins  eight  or  ten  days  under  an  assumed  name,  said 
Rice  &  Hutchins  factory  being  located  almost  opposite  the  place  of  the 
murder.  He  denied  that  he  had  seen  Mrs.  Johnson  on  the  night  of  May  5, 
but  on  the  witness  stand  he  admitted  that  he  had  just  come  from  the 
Johnson  place. 

At  this  place  there  was  evidence  of  conduct  on  the  part  of  both  de¬ 
fendants  that  tended  to  prove  consciousness  of  guilt.  It  is  unnecessary  to 
repeat  it. 

There  were  other  falsehoods  told,  but  these  herein  set  forth  are  the 
most  important.  It  is  true  that  the  defendants  on  the  witness  stand  ex¬ 
plained  to  the  jury  why  they  told  these  falsehoods,  and  these  explanations 
raised  a  most  important  issue  that  the  jury  alone  could  determine. 

Able  and  learned  counsel  argued  that  the  introduction  of  this  evidence 
of  radicalism  was  prejudicial  to  the  rights  of  the  defendants.  The  same 
counsel  later  said,  ‘Tt  is  one  of  the  pecularities  of  this  case  that  there  is 
no  criticism  in  any  fair  sense  of  the  word  to  be  made  on  any  one,  certainly 
not  on  your  Honor,  who  with  anxious  care  endeavored  to  safeguard  the 
rights  of  the  defendants,  but  no  charge”,  he  continued,  “can  eradicate  deep 
seated  feelings  and  deep  seated  thought.” 

In  other  words,  the  claim  was  that  the  introduction  of  this  evidence  ot 
radicalism,  though  bv  the  defendants  themselves,  was  so  prejudicial^  to 
their  rights,  that  they  did  not  and  could  not  have  a  fair  and  impartial  trial. 
Suppose  now,  on  the  other  hand,  the  jury  believed  the  claim  of  the  defend¬ 
ants  and  returned  verdicts  of  not  guilty,  would  not  then  the  introduction 
of  this  evidence  of  radicalism  been  considered  as  “life  savers”  ?  If  this  is 
so  then  justice  between  the  Commonwealth  and  defendants  in  criminal 
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cases  must  depend  not  upon  established  facts  and  truth  as  found  by  the 
jury,  but  rather  upon  chance  verdicts  of  guilty  or  not  guilty. 

On  this  issue  I  feel  like  asking  these  questions :  Who  first  introduced 
in  evidence  the  subject  of  radicalism?  Was  it  not  the  defendants?  Who 
first  admitted  that  they  told  falsehoods  to  Chief  Stewart  and  the  district 
attorney  although  they  were  warned  that  they  were  under  no  obligation  to 
talk?  Was  it  not  the  defendants?  If  they  had  told  the  truth,  then  the 
evidence  of  radicalism  could  never  have  even  reached  the  threshold  of  the 
court  house.  If  they  had  told  the  truth,  there  would  have  been  no  necessity 
for  their  introducing  this  evidence  of  radicalism  to  explain  their  reasons 
for  telling  falsehoods  to  both  Katzmann  and  Stewart.  Men  who  tell  false¬ 
hoods  must  expect  that  their  falsehoods  will  be  subjected  in  jury  investiga¬ 
tions  to  the  usual  and  ordinary  tests  of  ascertaining  the  truth,  whether  they 
are  radicals,  conservatives,  or  their  ancestors  came  over  in  the  Mayflower. 

Testimony  becomes  prejudicial  or  favorable  as  it  is  believed  or  dis¬ 
believed  by  juries.  If  this  evidence  became  prejudicial,  it  was  because  the 
jury  disbelieved  it,  for  all  evidence  introduced  as  a  defense  in  all  criminal 
cases  that  is  disbelieved  by  the  jury  is  generally  prejudicial  to  defendants. 
If  the  jury  believed  it,  would  it  then  have  been  prejudicial?  But  whether 
they  believed  it  or  not,  we  do  not  know,  but  this  we  do  know,  that  the 
issue  was  exclusively  within  their  province  to  believe  or  disbelieve.  This 
issue  was  plainly  and  solely  one  of  truth,  for  the  jury  was  told  by  the 
court  that  if  they  found  the  claim  of  the  defendants  was  true,  then  they 
would  give  the  falsehoods  told  by  these  defendants  no  consideration  what¬ 
soever  as  bearing  on  the  question  of  consciousness  of  guilt.  This  is  so 
because  under  these  circumstances,  the  falsehoods  had  no  connection  with 
the  murder  of  Parmenter  and  Berardelli. 

Again,  one  of  the  counsel  said  in  addressing  the  court  if  the  cases 
were  tried  over  again,  he  would  introduce  this  same  evidence  of  radicalism, 
because  in  his  judgment  it  was  essential.  I  quite  agree  with  him,  but 
where  would  that  leave  the  Commonwealth?  For  if  this  were  true,  no 
verdict  could  ever  stand,  because  all  these  defendants  would  be  obliged  to 
do  would  be  to  introduce  this  evidence  of  radicalism  again,  and  then  ask 
the  judge  to  set  aside  the  verdicts,  if  verdicts  of  guilty,  on  the  ground  of 
prejudice.  If  this  were  done,  trials  would  never  cease. 

Now,  let  us  go  a  step  further.  The  most  prejudicial  testimony,  if  it 
may  be  described  as  such,  was  brought  out  by  the  defendants  themselves, 
and  there  seemed  to  be  no  limit  to  which  they  had  a  right  to  go  in  explana¬ 
tion  of  their  professed  belief  in  radicalism  as  a  reason  for  telling  false¬ 
hoods.  For  it  was  they  who  brought  out  the  fact  that  they  were  radicals ; 
that  they  had  radical  and  anarchistic  literature  in  their  houses ;  that  dur¬ 
ing  the  war  they  went  to  Mexico  to  avoid  the  draft;  that  after  a  few 
months  Sacco  came  back  to  this  country  and  lived  here  under  an  assumed 
name,  and  other  things  to  which  they  testified.  The  defendants  were  will¬ 
ing  in  direct  examination  to  go  the  limit  in  testifying  to  their  belief  in 
radicalism,  because  that  was  consistent  with  their  fear  of  deportation  or 
some  other  punishment.  In  other  words,  the  more  violent  were  their  be- 
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liefs  in  radicalism,  the  greater  danger  would  there  be  for  them  to  fear  de¬ 
portation  and  punishment. 

Counsel  were  allowed  to  cross  examine  the  defendants,  particularly 
Sacco,  in  regard  to  his  relationship  to  and  belief  in  radicalism  and  anarchy, 
his  relationship  to  this  country,  to  Italy  and  American  institutions  in 
order  to  test  the  truthfulness  of  his  testimony,  and  not  for  any  prejudicial 
purpose  because  he  believed  in  radicalism. 

In  other  words,  the  defendants  having  introduced  the  subject  of  radi¬ 
calism  to  show  their  fear  of  deportation  or  some  other  punishment  because 
of  the  falsehood  he  had  told,  then  the  Commonwealth  had  a  right  to  cross 
examine  for  the  purpose  of  showing  that  his  or  their  beliefs,  acts,  conduct 
and  the  character  of  the  literature  they  possessed  were  not  of  such  a  char¬ 
acter  or  nature  that  would  subjoct  either  of  them  to  deportation  or  to  any 
other  punishment  whatsoever;  and  if  the  Commonwealth  did  not  succeed 
in  showing  this  fact,  it  still  had  the  right  to  show  that  there  was  no  logical 
or  reasonable  connection  between  the  falsehoods  told  and  radicalism.  It 
cannot  be  claimed  that  the  district  attorney  brought  out  this  subject  first, 
because  the  defendants’  case  was  overflowing  with  radicalism  before  Mr. 
Katzmann  even  began  his  cross  examination. 

As  I  have  said  before,  this  issue  of  radicalism  became  a  most  stub¬ 
bornly  contested  one  between  counsel.  They  met  upon  the  battlefield  and 
fought  out  this  issue  to  the  very  limit  of  their  skill  and  ability.  Now,  what 
was  that  issue?  It  was  simply  this.  Did  these  defendants  murder  Par- 
menter  and  Berardelli  as  alleged  in  the  indictments?  The  Commonwealth 
introduced  and  brought  out  evidence  of  these  many  falsehoods,  the  reach¬ 
ing  for  their  loaded  guns  when  under  arrest,  and  other  conduct  for  the 
sole  purpose  of  showing  a  guilty  consciousness  of  the  murder  of  Parmenter 
and  Berardelli.  A  guilty  consciousness,  as  I  have  already  said,  tends  to 
prove  the  perpetrator  of  the  crime.  These  falsehoods,  so  to  speak,  became 
a  challenge  of  the  Commonwealth  to  the  defendants  to  meet,  and  they  met 
it  to  the  best  of  their  ability  by  the  introduction  of  evidence  of  their  be¬ 
lief  in  radicalism  and  because  of  this  belief  they  feared  deportation  or 
some  punishment,  and  for  this  reason  they  told  said  falsehoods. 

In  other  words,  the  defendants  admitting  that  falsehoods  are  evidence 
of  guilty  consciousness,  yet  they  claimed  they  were  only  consciously  guilty 
of  being  radicals,  which  might  subject  them  to  deportation  or  other  punish¬ 
ment,  but  not  consciously  guilty  of  the  murder  of  Parmenter  and  Berardelli. 
No  clearer  cut  question  of  fact  was  ever  tried  out  before  any  jury,  and  it 
became  their  duty  to  pass  upon  the  truthfulness  of  the  claims  between 
the  Commonwealth  and  the  defendants.  To  do  this  they  would  determine 
whether  there  was  a  more  logical  reasonable  and  probable  connection  be¬ 
tween  the  falsehoods  and  other  conduct  of  the  defendants  and  radicalism, 
or  the  murder  of  Parmenter  and  Berardelli.  If  the  jury  under  their  oaths 
believed  that  the  murder  of  Parmenter  and  Berardelli  was  the  only  true 
and  logical  determination  of  this  Question,  should  I  say  by  setting  aside 
their  verdicts  that  they  ought  not  to  have  so  found,  especially  when  both 
defendants  admitted  in  cross  examination  that  they  saw  no  logical  con- 
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nection  between  their  fears  from  radicalism  and  the  falsehoods  they  told 
to  the  district  attorney?  If  the  jury  disbelieved  this  claim  of  the  defend¬ 
ants,  then  they  were  at  least  in  as  unfortunate  a  situation  as  though  they 
had  let  the  claim  of  the  Commonwealth  on  this  subject  go  unchallenged, 

I  feel  that  I  should  refer  to  one  more  fact  on  this  subject,  because 
I  believe  that  it  had  weight  in  the  minds  of  the  jury,  and  that  was  the 
further  testimony  of  Sacco.  In  cross  examination  when  the  district  at¬ 
torney  asked  him  if  he  was  afraid  of  deportation,  his  answer  was  “yes”, 
yet  notwithstanding  this  answer,  Sacco  admitted  that  he  had  then  pur¬ 
chased  his  passport  upon  which  he  and  his  family  were  going  to  sail  for 
Italy  two  days  following  the  night  of  his  arrest.  If  the  jury  believed  the 
arresting  officers,  they  had  a  right  to  find  that  it  was  not  at  all  likely  that 
Sacco  would  rather  take  chances  of  facing  an  indictment  for  murder  than 
deportation,  especially  when  he  was  going  to  sail  for  Italy  with  his  family 
two  days  after  the  night  of  his  arrest. 

I  have  gone  over  this  phase  of  the  case  in  such  detail  for  three  pur¬ 
poses,  (1)  to  present  the  issue  itself  so  that  it  may  be  understood  how  and 
why  the  subject  of  radicalism  was  raised;  (2)  to  show  that  the  question 
was  one  of  fact  that  could  be  determined  only  by  the  jury  under  the  law 
of  this  Commonwealth;  and  (3)  to  show  the  evidence  was  of  such  a  char¬ 
acter  and  quality  that  the  jury  had  a  right  as  clearly  within  their  sole 
province  to  disbelieve  or  believe  the  claim  of  radicalism  that  was  set  up 
by  the  defendants. 

Perhaps  if  I  should  read  from  a  portion  of  my  charge,  it  might  give 
a  clearer  understanding  of  this  issue.  “Again,  gentlemen,  (referring  to 
these  falsehoods)  you  have  another  controverted  question  of  fact,  the  truth 
of  which  you  must  determine.  If  then  such  statements  were  knowingly 
made  for  the  purpose  of  deception  in  regard  to  facts  relating  to  the  murder 
of  Berardelli  and  Parmenter,  then  you  may  consider  such  facts,  as  I  have 
said  before,  as  evidence  of  consciousness  of  guilt  against  these  defendants. 
If  they  were  not  made  for  such  purpose  or  if  they  ivere  made  for  any  pur¬ 
pose  other  than  concealment  of  facts  relating  to  said  murders,  then  yov) 
will  give  the  evidence  no  consideration  ivhatsoeverd' 

This  statement  of  the  law  would  seem  to  have  put  this  issue  clearly 
and  intelligently  before  the  jury  for  their  determination.  Now,  the  su¬ 
preme  judicial  court  has  repeatedly  said  that  it  is  to  be  presumed  that 
juries  follow  instructions  of  the  court  rather  than  that  they  disobey  them. 
In  these  cases,  I  feel  that  it  is  my  duty  under  the  law  of  the  Commonwealth, 
after  a  careful  consideration  of  ail  the  evidence  bearing  upon  this  issue  to 
presume,  especially  in  the  absence  of  evidence  to  the  contrary,  that  the 
jury  followed  the  instructions  of  the  court  rather  than  that  they  disobeyed 
them. 


the  Importance  of  Personal  Observation 
OF  Witnesses  in  the  Trial  of  Criminal  Cases. 

In  human  investigations  of  controverted  questions  of  fact,  it  is  ex- 
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tremely  important  that  the  jurors,  in  order  that  they  may  arrive  at  a  true 
verdict,  should  have  the  benefit  of  hearing  all  the  evidence,  observing  all 
the  witnesses,  and  examining  all  the  exhibits.  The  law  securely  guards 
the  rights  of  the  Commonwealth  and  defendants  alike  in  criminal  cases  with 
this  protection,  in  order  that  justice  and  truth  may  be  established.  And 
yet,  notwithstanding  this  just,  humane  and  intelligent  provision  of  law, 
there  are  some  who  ever  stand  ready,  through  sympathy,  prejudice  or  some 
other  unaccountable  reason,  to  criticize  and  assail  the  verdicts  of  juries 
when,  in  fact,  they  never  have  heard  a  single  word  of  the  evidence,  nor 
observed  a  single  witness  on  the  stand. 

Apropos  to  this  subject,  I  desire  to  quote  from  a  portion  of  the  opinion 
rendered  by  the  supreme  judicial  court  of  Maine  in  State  vs.  Lambert,  97 
Maine,  51,  which  was  a  case  in  which  the  defendant  had  been  convicted  by 
the  jury  of  murder  in  the  first  degree.  The  question  determined  by  that 
court  was  whether  or  not  the  verdict  was  warranted  from  all  the  evidence 
in  the  case.  Now  that  court  had  before  it  a  transcription  of  all  the  evU 
dence  introduced  at  the  trial,  as  well  as  all  the  exhibits.  There  is  one  sen¬ 
tence  in  this  opinion  to  which  I  desire  in  advance  to  call  special  attention. 
It  is  this : 

“From  the  bare  record  we  might  be  in  grave  doubt  as  to  which  of  the 
conflicting  statements  is  true.” 

Let  me  proceed  now  by  reading  from  the  rest  of  said  portion  of  said 
opinion : 

“We  may  say  at  the  outset  that  in  considering  the  weight  of  this 
testimony,  depending  as  it  does  for  its  effect  upon  the  credibility  of 
the  witnesses,  we  cannot  put  ourselves  in  the  place  of  the  jury,  nor 
usurp  that  province  of  deciding  questions  of  fact  which  the  law  im¬ 
posed  upon  them.  Their  conclusions,  if  warranted  by  the  evidence, 
are  to  stand.  We  have  before  us  only  the  pages  of  a  printed  record, 
aided  somewhat  by  an  inspection  of  the  exhibits  which  were  intro¬ 
duced  in  evidence  at  the  trial.  The  jury  had  before  them  the  living, 
speaking  witnesses.  The  degree  of  credence  properly  to  be  given  to 
the  story  of  a  witness  may  depend  much  upon  his  appearance  upon 
the  stand,  upon  his  air  of  candor  and  truthfulness,  upon  his  seeming 
intelligence  and  honesty,  upon  his  apparent  want  of  bias  or  interest 
or  prejudice.  The  want  of  such  characteristics  may  render  testimony 
of  little  value.  And  the  appearance  of  such  characteristics,  or  the 
want  of  them,  is  not  always  transcribed  upon  the  record  of  a  case.  If 
the  story  of  a  witness  is  seemingly  credible  and  probable,  and  not  in¬ 
consistent  with  other  admitted  or  proven  facts,  the  listener  has  much 
better  opportunity  to  judge  correctly  of  its  truthfulness  than  a  reader 
has.  From  the  bare  record  we  might  be  in  grave  doubt  as  to  which 
of  two  conflicting  statements  is  true.  The  jury,  seeing  the  witnesses, 
might  have  no  reasonable  doubt.  And  it  follows  that  in  cases  like  the 
one  under  consideration,  as  in  all  others,  the  jury  must  be  the  final 
arbiters  of  questions  of  fact,  when  the  evidence  in  support  of  their 
conclusion,  considered  in  connection  with  all  the  other  evidence,  is 
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of  such  a  character,  such  a  quality  and  such  weight,  as  to  warrant 

them  in  believing  it.” 

If  five  judges  of  the  supreme  judicial  court  of  Maine,  with  their  years 
of  large,  varied  and  practical  experience  at  the  bar  and  upon  the  bench, 
could  not  tell  without  a  personal  observation  of  the  living,  speaking  wit¬ 
nesses  what  verdict  a  jury  should  return  in  a  first  degree  murder  case, 
when  it  had  before  it  an  entire  transcript  of  all  the  evidence  and  the  ex¬ 
hibits  in  the  case,  is  it  not  somewhat  remarkable  that  there  are  those  who 
are  so  gifted  as  mind  readers  and  heart  interpreters  that  they  can  tell  ex¬ 
actly  what  the  verdict  of  a  jury  should  be,  when  they  never  even  saw  the 
defendants  themselves,  nor  heard  a  v/ord  of  the  evidence,  nor  saw  a  single 
witness  upon  the  stand.  As  was  stated  in  the  Maine  case,  confirmed  as 
it  has  been  by  many  Massachusetts  cases,  verdicts  of  juries  must  stand 
when  they  are  warranted  by  the  evidence,  even  though  the  facts  are  di¬ 
rectly  controverted.  This  is  so  because  the  law  places  wisely  this  responsi¬ 
bility  upon  them.  The  determination  of  facts  rests  so  sacredly  v/ith  the 
jury  that  the  law  (G.  L.  c.  231,  s.  81)  provides  that  “the  court  shall  not 
charge  juries  with  respect  to  matters  of  fact  but  they  may  state  the 
testimony  and  the  law.”  In  other  words,  judges  must  let  the  facts  entirely 
alone,  as  their  determination  rests  exclusively  and  solely  with  the  jury. 
Why  was  that  statute  enacted?  Because,  in  my  opinion,  the  legislators 
believed  that  twelve  men,  coming  from  the  various  callings  of  life,  with 
broader  views  of  human  affairs,  and  with  less  likelihood  to  resort  to  tech¬ 
nical  reasoning,  could  render  miore  just  and  true  verdicts  in  matters  of 
fact  than  could  one  single  judge.  Therefore,  the  law  having  placed  the 
findings  of  fact  exclusively  within  the  province  of  the  jury,  before  this 
court  would  be  justified  in  setting  aside  their  verdicts  rendered  upon  the 
facts,  the  defendants  must  show  by  a  fair  preponderance  of  the  evidence 
that  there  would-be  a  miscarriage  of  justice  by  failing  so  to  do. 

There  is  another  significant  fact  that  had  to  do  with  Vanzetti’s  alibi, 
to  which  I  should  refer.  After  the  cases  had  been  on  trial  for  nearly  three 
weeks,  and  when  counsel  for  Vanzetti  made  his  opening  statement  to  the 
jury,  although  an  alibi  has  always  from  the  earliest  time  been  considered 
a  perfect  defense  to  an  indictment  for  any  crime  when  believed,  yet  not 
one  word  was  mentioned  by  counsel  in  his  opening  statement  to  the  jury 
about  his  (Vanzetti’s)  alibi  as  a  defense.  The  district  attorney,  with 
force,  argued  to  the  jury  that  the  omission  to  state  this  perfect  defense 
to  the  jury,  if  believed,  could  not  have  been  the  result  of  inadvertence  or 
oversight,  but  rather  because  the  defense  of  alibi  upto  that  time  had  not 
even  been  “born”. 

There  were  other  pieces  of  testimony,  to  w^hich  I  might  refer,  but  it 
would  seem  to  be  to  no  purpose. 

In  conclusion,  let  me  say,  that  I  have  appreciated  to  the  fullest  pos¬ 
sible  extent  the  grave  importance  of  these  cases  to  the  defendants.  I  have 
studied  the  motions,  with  their  accompanying  affidavits,  the  counter-affi¬ 
davits,  the  record  copy  of  the  evidence  taken  at  the  trial,  and  the  exhibits, 
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by  night  and  by  day  for  nearly  four  months,  with  the  sole  view  of  reach¬ 
ing  a  decision  that  would  be  just  to  the  rights  of  the  people  of  the  Com¬ 
monwealth,  as  well  as  to  the  defendants.  In  considering  these  motions,  I 
have  had  ringing  in  my  ears  the  powerful  and  eloquent  appeal  of  Mr. 
Thompson  to  exercise  my  right  of  discretion,  because  the  lives  of  the  de¬ 
fendants  were  placed  in  my  hands.  If  this  were  true,  and  the  Common¬ 
wealth  had  no  rights  in  these  verdicts,  any  judge,  with  any  blood  of  human¬ 
ity  coursing  through  his  veins,  might  be  tempted  to  pursue  the  line  of 
least  resistance.  But,  strictly  speaking,  Massachusetts  allows  no  man’s 
life  to  be  put  into  the  hands  of  either  one  person  or  twelve.  The  lives  of 
these  defendants  have  been  put  into  the  hands  of  the  law,  and  have  been 
there  from  the  time  of  their  arrest  until  this  very  moment.  They  were 
arrested  for  violation  of  the  law.  They  were  indicted  by  the  grand  jury 
and  tried  on  the  indictment  before  twelve  impartial  and  conscientious 
jurors,  nine  of  whom  were  wage  earners,  two  real  estate  agents,  and  one 
farmer,  in  accordance  with  law.  Jurors  are  created  by  the  law,  and  are 
limited  in  their  jurisdiction  as  strictly  by  law  as  is  the  presiding  justice 
in  his  jurisdiction.  Jurors,  as  has  been  said,  are  the  sole  arbiters  of  the 
fact,  and  the  presiding  justice  deals  only  with  the  law.  In  these  cases 
the  jurors  have  determined  the  facts  against  the  defendants  by  returning 
verdicts  of  guilty  against  each  in  accordance  with  law.  I  am  now  asked 
to  set  aside  these  verdicts  on  the  basis  of  several  affidavits  attached  to 
several  motions.  Now  what  should  be  my  duty?  If  jurors  should  be  con¬ 
trolled  by  the  law  in  the  ascertainment  of  the  truth ;  and  the  ascertainment 
of  the  truth  is  their  supreme  command  of  the  law,  then  the  presiding  jus¬ 
tice  should  be  equally  controlled  by  the  rules  of  law,  and  should  unflinch¬ 
ingly  obey  them,  for  herein  lies  the  safety  and  security  of  the  people  of 
the  Commonwealth  in  the  enjoyment  of  their  lives,  liberties  and  properties. 

To  grant  a  motion  in  these  cases  upon  the  affidavit  of  Andrews,  Good- 
ridge  or  Pelser,  as  they  were  procured,  would  be  a  reflection  not  only  upon 
the  court,  but  a  great  injury  as  well  to  the  ethics  of  the  legal  profession 
throughout  the  Commonwealth.  To  set  aside  the  verdicts  of  this  jury  on 
the  McAnarney,  Proctor  and  Gould  affidavits,  so  weak,  so  unsatisfactory 
and  unconvincing  as  they  were,  would  result  in  sacrificing  not  only  the 
rights  of  the  people  of  the  Commonwealth,  but  the  rights  of  the  jurors 
themselves,  and  such  act  on  my  part  could  not  be  said  to  be  controlled  by 
the  sound  rules  of  the  law,  nor  would  it  be  governed  by  reason,  logic,  con¬ 
science,  or  sound  judgment. 

In  the  determination  of  this  motion,  or  any  other  in  which  new  trials 
have  been  denied,  if  I  have  erred  in  my  judgment  (and  I  fully  realize  that 
I  am  human),  let  me  express  the  assurance  that  the  supreme  judicial  court 
of  this  Commonwealth  in  due  time  will  correct  such  error.  Therefore,  for 
the  reasons  herein  given,  and  others  not  herein  specifically  mentioned,  the 
motion  of  the  defendants  for  a  new  trial,  based  upon  the  Gould  affidavit, 
should  be  and  the  same  is  herein  and  hereby  denied. 

WEBSTER  THAYER, 

Justice  of  the  Superior  Court. 
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Commonwealth  of  Massachusetts. 


Norfolk,  ss. 

Nos.  5545  and  5546. 


In  the  Superior  Court. 
Criminal  Session 


Commonwealth 

vs. 

Nicola  Sacco  and  Bartolomeo  Vanzetti 


Defendants’  Claim  of  Exceptions. 


Now  comes  Nicola  Sacco  and  Bartolomeo  Vanzetti,  the  respective  de¬ 
fendants  in  the  above  entitled  case,  and  each  for  himself  and  also  jointly 
claims  the  following  exceptions  to  the  decision,  findings,  and  rulings  of 
the  Court  upon  their  second  supplementary  motion  for  a  new  trial  based 
upon  the  affidavit  of  Roy  E.  Gould,  and  the  other  affidavits  filed  in  connec¬ 
tion  therewith. 

1 .  The  defendants  except  to  the  denial  of  said  motion  as  an  abuse  of 
judicial  discretion. 

2.  The  defendants  except  to  the  entire  paper  entitled  “Decision  on 
Second  Supplementary  Motion  for  New^  Trial  (Gould  Affidavit)  ”  as  being 
unauthorized  by  law,  argumentative,  fallacious,  legally  unsound,  in  large 
part  irrelevant,  and  unfair. 

3.  The  defendants  except  to  the  omission  of  the  Judge  to  make  any 
proper  findings  of  fact  or  to  reach  any  conclusions  of  fact  on  the  essential 
questions  of  fact  involved  in  said  motion. 

If.  The  defendants  except  to  the  following  passage  in  said  paper  en¬ 
titled  “Decision”^  to  wit: 

“The  affiant  never  saw  Sacco,  according  to  his  affidavit,  from 

April  15, 1920,  the  day  of  the  murder,  until  November  10,  1921,  when 

he  went  to  Dedham  jail  at  the  request  of  Mr.  Moore”, 

as  being  a  statement  of  fact  unwarranted  by  the  affidavits  and  in  direct 
conflict  with  all  the  evidence  in  the  case. 

5.  The  defendants  except  to  the  sentence  immediately  following  the 
sentence  above  excepted  to  on  the  same  grounds. 

6.  The  defendants  except  to  the  sentence  in  said  “Decision”  begin¬ 
ning  with  the  words,  “For  these  verdicts  did  not  rest,  in  my  judgment, 
upon  the  testimony  of  the  eye  witnesses”,  and  to  the  two  sentences  follow¬ 
ing  the  same,  as  containing  an  unwarranted  assumption  of  fact,  and  indi¬ 
cating  that  the  reasoning  by  which  the  Judge  reached  his  conclusion  was 
based  on  premises  which  the  Judge  had  no  right  to  entertain. 
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7.  The  defendants  except  to  the  statements  beginning  with  the 
words,  “Now,  then,  what  probative  force  did  this  evidence  have”,  and 
ending  with  the  words,  “It  is  entitled  to  much  probative  force  and  potency 
in  the  determination  by  the  jury  of  the  issues  involved”,  on  the  ground 
that  so  far  as  they  are  statements  of  law,  they  are  erroneous ;  and  so  far 
as  they  are  arguments  of  fact,  they  are  fallacious. 

By  their  Attorney, 

Wm.  G.  Thompson. 
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